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AMEND RULES 4.1 AND 4.2,  
RULES OF CIVIL PROCEDURE  
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COMMENT ON PETITION 

 
 

The Department of Child Safety (DCS or the Department), by and through 

undersigned counsel, offers its comment under Rule 28(d), Arizona Rules of the 

Supreme Court, to the proposed amendment to Rules 4.1 and 4.2, Arizona Rules of 

Civil Procedure.  The Department opposes the proposed rule amendment, at least 

insofar as it would apply to juvenile dependency, severance, and guardianship 

proceedings, because it could delay permanency for children in DCS care.   

https://1.next.westlaw.com/Document/NFC04BF0066DC11DCA632B52023A193A9/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad73aa600000178ad39dafb6acc9ce6%3fppcid%3d515af3c201a84fcc89330e4a4789027d%26Nav%3dMULTIPLECITATIONS%26fragmentIdentifier%3dNFC04BF0066DC11DCA632B52023A193A9%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dUniqueDocItem&list=MULTIPLECITATIONS&rank=0&listPageSource=15e86ff650ba8e75c1a200355ab1b949&originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=c9dd2cd627f040259581bc17b2f9c272
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I. Introduction. 

Petitioner, the State Bar of Arizona, seeks to amend the Rules of Civil 

Procedure regarding service of process by publication.  (Petition at 1.)  The stated 

reasons for the amendments are to “address due process concerns raised in Ruffino 

v. Lokosky, 245 Ariz. 165 (App. 2018),” and “to align with recent amendments to 

the Arizona Rules of Family Procedure.”  (Id.)  Although DCS understands the 

underlying concerns motivating the proposed rule amendment, it does not believe 

that the amendment actually addresses them.  More importantly, the proposed rule 

amendment does not appear to have considered the potential effects on juvenile 

court proceedings.  In that context, the unaddressed implications are severe and 

could serve to delay compliance with statutorily mandated timeframes. 

II. The Proposed Amendments to Rules 4.1 and 4.2 Would Delay 
Permanency for Children Who Are Wards of the Juvenile Court. 

A. The Rule’s History and Current Practice. 

Civil Rule 4.1 governs service of process within Arizona, while its 

counterpart—Rule 4.2—governs service outside the state.  Specifically at issue 

here are the provisions in Rule 4.1(l) and 4.2(f) regarding service by publication.  

Currently, Rule 4.1(l)(1) states: 

(1) Generally. A party may serve a person by publication only if: 

https://1.next.westlaw.com/Document/I31f5b740860711e8a018fb92467ccf77/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=245+ariz+165&docSource=49379238618b407384cec26b1f7b2c57
https://1.next.westlaw.com/Document/N96ABD6F086DC11E699A4BB097EBD55F8/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=Ariz+R+civ+p4.1&docSource=a94097c33fdf4f21a304db64ff0ba3ba
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(A) the last-known address of the person to be served is within 
Arizona but: 

(i) the serving party, despite reasonably diligent efforts, has 
been unable to ascertain the person’s current address; or 

(ii) the person to be served has intentionally avoided service 
of process; and 

(B) service by publication is the best means practicable in the 
circumstances for providing the person with notice of the action's 
commencement. 

Similarly, Rule 4.2(f)(1) states: 

(1) Generally. A party may serve a person by publication only if: 

(A) the last-known address of the person to be served is outside 
Arizona but: 

(i) the serving party, despite reasonably diligent efforts, has 
not been able to ascertain the person’s current address; or 

(ii) the person has intentionally avoided service of process; 
and 

(B) service by publication is the best means practicable in the 
circumstances for providing notice to the person of the action’s 
commencement. 

These rules govern generally in all civil proceedings in Arizona, although as 

Petitioner noted, Arizona Rule of Family Law Procedure 41(m) was amended to 

require that a party seeking to accomplish service by publication must first file a 

motion and obtain a court order permitting it to proceed.  

https://1.next.westlaw.com/Document/N9416861086DC11E699029391C09D0CE5/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=79bc1d2075af42649c79722f58249d50
https://1.next.westlaw.com/Document/NF37805A083B411E6B4149AD71CA4F41A/View/FullText.html?originationContext=docHeader&contextData=(sc.Category)&transitionType=Document&needToInjectTerms=False&docSource=6dbd9300fb894afea3ef35fa8c6f4188
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In proceedings relating to dependency, termination of parental rights, and 

permanent guardianship, however, a separate set of rules apply.  See Ariz. R.P. Juv. 

Ct. 36.  The Rules of Procedure for the Juvenile Court are to be “interpreted in a 

manner designed to protect the best interests of the child, giving paramount 

consideration to the health and safety of the child.”  Id.  The Juvenile Rules do, 

however, refer to and incorporate the Civil Rules when appropriate, particularly for 

issues addressing service of process.  See Ariz. R.P. Juv. Ct. 48(E) (service of 

dependency petition as provided in Civil Rules 4.1 and 4.2); 52(D)(2) (same); 

64(D)(3) (service of petition to terminate parental rights as provided by Civil Rules 

4.1 and 4.2); 76(A) (service of adoption petitions as provided in Civil Rules 4.1 

and 4.2). 

 Although the rules for service in juvenile proceedings incorporate the Civil 

Rules, juvenile matters proceed very differently compared to typical civil cases.  

Juvenile matters “shall proceed in a manner similar to the trial of a civil action 

before the court,” but this Court has recognized that they should otherwise “be 

conducted as informally as the requirements of due process and fairness permit.”  

(Ariz. R.P. Juv. Ct. 6) (emphasis added).   

One significant way in which these proceedings differ is that the service of 

the initiating document—typically a petition alleging that a child is a dependent 

https://1.next.westlaw.com/Document/N307E4A70717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.Category)&transitionType=Document&needToInjectTerms=False&docSource=d00da6c0cc484ffc8d1559b36b87a6f2
https://1.next.westlaw.com/Document/N307E4A70717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.Category)&transitionType=Document&needToInjectTerms=False&docSource=d00da6c0cc484ffc8d1559b36b87a6f2
https://1.next.westlaw.com/Document/N9ED333B1512611EAA2E1ED9E1B2448FC/View/FullText.html?listSource=RelatedInfo&navigationPath=%2fRelatedInfo%2fv1%2fkcCitingReferences%2fnav%3fdocGuid%3dN96ABD6F086DC11E699A4BB097EBD55F8%26midlineIndex%3d19%26warningFlag%3dB%26planIcons%3dNO%26skipOutOfPlan%3dNO%26sort%3ddatedesc%26filterGuid%3dh62c66a907f50f7c356c477aabb8b99cf%26category%3dkcCitingReferences%26origDocSource%3da94097c33fdf4f21a304db64ff0ba3ba&list=CitingReferences&rank=19&originationContext=docHeader&contextData=(sc.Keycite)&transitionType=Document&needToInjectTerms=False&docSource=1ae59aa88bdd46a3a14bc0666cf74575
https://1.next.westlaw.com/Document/NE55E2DC0A7B411DE898AF6B3DC5861E3/View/FullText.html?listSource=RelatedInfo&navigationPath=%2fRelatedInfo%2fv1%2fkcCitingReferences%2fnav%3fdocGuid%3dN96ABD6F086DC11E699A4BB097EBD55F8%26midlineIndex%3d20%26warningFlag%3dB%26planIcons%3dNO%26skipOutOfPlan%3dNO%26sort%3ddatedesc%26filterGuid%3dh62c66a907f50f7c356c477aabb8b99cf%26category%3dkcCitingReferences%26origDocSource%3da94097c33fdf4f21a304db64ff0ba3ba&list=CitingReferences&rank=20&originationContext=docHeader&contextData=(sc.Keycite)&transitionType=Document&needToInjectTerms=False&docSource=40832d7e74814af28c5d79d60a590742
https://1.next.westlaw.com/Document/N858661208AE211DB81C9C8BFB6809BB5/View/FullText.html?listSource=RelatedInfo&navigationPath=%2fRelatedInfo%2fv1%2fkcCitingReferences%2fnav%3fdocGuid%3dN96ABD6F086DC11E699A4BB097EBD55F8%26midlineIndex%3d21%26warningFlag%3dB%26planIcons%3dNO%26skipOutOfPlan%3dNO%26sort%3ddatedesc%26filterGuid%3dh62c66a907f50f7c356c477aabb8b99cf%26category%3dkcCitingReferences%26origDocSource%3da94097c33fdf4f21a304db64ff0ba3ba&list=CitingReferences&rank=21&originationContext=docHeader&contextData=(sc.Keycite)&transitionType=Document&needToInjectTerms=False&docSource=8fb2083198ff418e84bfd3aed450255a
https://1.next.westlaw.com/Document/N38447EA0717B11DAA16E8D4AC7636430/View/FullText.html?listSource=RelatedInfo&navigationPath=%2fRelatedInfo%2fv1%2fkcCitingReferences%2fnav%3fdocGuid%3dN96ABD6F086DC11E699A4BB097EBD55F8%26midlineIndex%3d22%26warningFlag%3dB%26planIcons%3dNO%26skipOutOfPlan%3dNO%26sort%3ddatedesc%26filterGuid%3dh62c66a907f50f7c356c477aabb8b99cf%26category%3dkcCitingReferences%26origDocSource%3da94097c33fdf4f21a304db64ff0ba3ba&list=CitingReferences&rank=22&originationContext=docHeader&contextData=(sc.Keycite)&transitionType=Document&needToInjectTerms=False&docSource=e084da5826a249d2a570b2bc91aa0c2b
https://1.next.westlaw.com/Document/N265BAFB0717B11DAA16E8D4AC7636430/View/FullText.html?originationContext=docHeader&contextData=(sc.Category)&transitionType=Document&needToInjectTerms=False&docSource=f7435e908d9b420984269f7902a306f3
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child as defined in A.R.S. § 8-201(15)—is usually effected on parents at the first 

hearing to review the child’s removal from the parent’s custody, see A.R.S. § 8-

841(F), Ariz. R.P. Juv. Ct. 48(D).  It is only if the parent fails to attend that 

preliminary hearing that service is attempted prior to the next scheduled hearing.  

Id.  Moreover, unlike in a civil matter, there is no summons issued and no 

responsive pleading required.  Ariz. R.P. Juv. Ct. 48(D).  Because there is no 

summons, the juvenile court will set a specific hearing to rule on a pending 

adjudication based on publication.  See A.R.S. § 8-842(A) (permitting the court to 

“set an initial dependency hearing within a time period to allow for publication”).  

And in cases where the initial dependency petition has alleged that a parent’s 

identity or location is unknown (because the father is unknown and listed as “John 

Doe,” incomplete information is known about a parent, or DCS’s initial 

investigation has already revealed that a parent’s whereabouts are unknown), the 

court will often proactively set a publication hearing with the understanding that it 

can be vacated or used as an initial hearing after personal service if the parent is 

identified and located.  Thus, from the outset, the juvenile court is directly involved 

in service by publication. 

Another significant distinction from other civil practice is that the initial 

service attempt is not always the end of efforts to locate or serve a party.  If the 

https://1.next.westlaw.com/Document/NAC70DAE1A8F211E98797CB2877EC79B9/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad73aa600000178dcccf2c8a77d3d7b%3fppcid%3d6b0d98cc3a794442945b72afbe6bdf46%26Nav%3dMULTIPLECITATIONS%26fragmentIdentifier%3dNAC70DAE1A8F211E98797CB2877EC79B9%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dUniqueDocItem&list=MULTIPLECITATIONS&rank=0&listPageSource=7da3de468ffdfc2d26b0f85ca911b630&originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=f70c3bc31a7c4681a76ef4ea292d7ea1
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841
https://1.next.westlaw.com/Document/N9ED333B1512611EAA2E1ED9E1B2448FC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee00000178fb32faf768cb921d%3Fppcid%3D52792b66cc3a40559b60cbcdf847e15a%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN9ED333B1512611EAA2E1ED9E1B2448FC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=59633407174d6c822c4b47c73b5ef6f3&list=MULTIPLECITATIONS&sessionScopeId=10e7d25e2846c3d6b9b0960d26275849c21e7659e6d6f5ac4dc614fd50207574&ppcid=52792b66cc3a40559b60cbcdf847e15a&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/N9ED333B1512611EAA2E1ED9E1B2448FC/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee00000178fb32faf768cb921d%3Fppcid%3D52792b66cc3a40559b60cbcdf847e15a%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN9ED333B1512611EAA2E1ED9E1B2448FC%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=59633407174d6c822c4b47c73b5ef6f3&list=MULTIPLECITATIONS&sessionScopeId=10e7d25e2846c3d6b9b0960d26275849c21e7659e6d6f5ac4dc614fd50207574&ppcid=52792b66cc3a40559b60cbcdf847e15a&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=404f9e23a5284f1e8eb57d62db1caebe
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juvenile court orders a change in the case plan goal from family reunification to 

severance and adoption or permanent guardianship, then a party files a severance 

motion or petition or a guardianship motion and must give the parties notice of the 

new proceeding, either by formal service or by providing a copy to the party or 

counsel, if they have appeared in the matter.  See Ariz. R.P. Juv. Ct. 64(D)(3); 

61(C).   

Likewise, when DCS is involved in a dependency matter, an adjudication in 

absentia does not end the case for the absent party.  Indeed, if DCS obtains 

information that would enable it to locate or contact a parent who has been 

previously served by publication, DCS must do so in order to assess the parent in 

relation to the case plan.  See, e.g., A.R.S. §§ 8-845(C) (requiring juvenile court to 

review permanent plan established for a dependent child and to seek to reunite the 

family insofar as possible); 8-846(A) (requiring juvenile court to order DCS to 

provide reunification services when child is removed from home); and 8-846(D)(1) 

(providing an exception to that requirement upon a showing “that a reasonably 

diligent search has failed to identify and locate the parent within three months after 

the filing of the dependency petition”). 

 This reflects the fact that, unlike a typical civil lawsuit, a dependency matter 

is not premised on a static event or set of facts.  Instead, as the dependency 

https://1.next.westlaw.com/Document/N858661208AE211DB81C9C8BFB6809BB5/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ariz+rp+juv+ct+64&docSource=192f92985d2f442182f31bf6e0b26996
https://1.next.westlaw.com/Document/N3552DCF0717B11DAA16E8D4AC7636430/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa600000178dcd1aafba77d3fab%3Fppcid%3Daae1d0fd7d174d8682760bb744ad98c3%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DN3552DCF0717B11DAA16E8D4AC7636430%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=f6e5735ba5435e2b1e6160fa56670321&list=MULTIPLECITATIONS&sessionScopeId=d3eb9af5542e811a29ba83cd28eaea97a6c26dae5561b2f095c0e318159dd219&ppcid=aae1d0fd7d174d8682760bb744ad98c3&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/ND133C2706A2311E8BC1B92D289E01B0C/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-845&docSource=21a4292c781742e9b7b06fb3f738dff8
https://1.next.westlaw.com/Document/NBD5DF0916A2311E8B2F5FD79ADDF3801/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=e11f5b9adbf3421da5b583c774569404
https://1.next.westlaw.com/Document/NBD5DF0916A2311E8B2F5FD79ADDF3801/View/FullText.html?originationContext=docHeader&contextData=(sc.Document)&transitionType=Document&needToInjectTerms=False&docSource=e11f5b9adbf3421da5b583c774569404
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proceeds, the court’s findings and orders are “subject to continuous review.”  Dep’t 

of Child Safety v. Stocking-Tate, 247 Ariz. 108, 113, ¶ 12 (App. 2019).  When DCS 

determines that a child is subjected to or at risk of abuse or neglect, it must act 

quickly to protect that child, which often means filing a dependency petition before 

having the full opportunity to acquire all available information regarding a missing 

or absent parent.  See, e.g., Donald W. v. Dep’t of Child Safety, 247 Ariz. 9, 13-14, 

¶¶ 3-5 (App. 2019) (noting that DCS’s original petition named the mother’s 

husband but was later amended when DCS learned of a different biological father 

for the child).  As a result, DCS may initiate publication based on its initial 

inability to locate or identify an absent parent, concurrently with efforts to gather 

additional information to locate and personally serve that parent.  In the event that 

DCS does obtain identifying information, it will proceed with attempts at personal 

service—or service on counsel if the parent has come forward and availed himself 

or herself of counsel—and will not take further action on the case solely on the 

basis of the publication which may already be complete. 

Additionally, proceedings involving juveniles take place on abbreviated 

timelines.  For example, once a party files a dependency petition, it must serve the 

parent or guardian “as soon as possible after the petition is filed,” A.R.S. § 8-

841(F), typically at the preliminary protective hearing, which is held “not fewer 

https://1.next.westlaw.com/Document/Idd9788808ef811e98eaef725d418138a/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad7401500000178b32f018a97726632%3fppcid%3de2ea0d1a9b2d4d0790332b42a2d64554%26Nav%3dCASE%26fragmentIdentifier%3dIdd9788808ef811e98eaef725d418138a%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=1&listPageSource=94a4f82356ddd232409358c324c55cfd&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=f454c7917e8b4f818dc7cbb2c269ec84
https://1.next.westlaw.com/Document/I17dd56207bfb11e9b508f0c9c0d45880/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad7401500000178b33228b79772692e%3fppcid%3d4d3cdb5da3a6442c849498c353794935%26Nav%3dCASE%26fragmentIdentifier%3dI17dd56207bfb11e9b508f0c9c0d45880%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=1&listPageSource=3c8ee4a88b616ca757011627b2968785&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=68647fb3ab9b4e18bfc9c02d5b209d32
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=db3d565bd196437395d44323fbbfe856
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=db3d565bd196437395d44323fbbfe856
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than five days nor more than seven days after the child is taken into custody, 

excluding [weekends] and holidays,” A.R.S. § 8-824(A).  If the parent does not 

appear at the preliminary protective hearing, the petitioner must serve the parent 

“at least five days before the initial dependency hearing,” A.R.S. § 8-841(F), which 

itself must be set within twenty-one days of the date the dependency petition is 

filed, although that hearing may be set later if service by publication is required, 

A.R.S. § 8-842(A).  Then, the dependency adjudication hearing must be completed 

within ninety days after service of the dependency petition.  A.R.S. § 8-842(C).  

The court must also hold a permanency hearing within twelve months of the 

child’s removal from home (shortened to six months for children under age 3) to 

determine whether to continue reunification services for the parents or change the 

case-plan goal to termination of parental rights, permanent guardianship, or another 

permanent arrangement for the child.  A.R.S. § 8-862.   

These shortened timeframes exist because this Court has exhorted juvenile 

courts to “be mindful [when] dealing with the care and custody of a very young 

child and vigilant to protect his right to a suitable and speedy placement.”  Bechtel 

v. Rose, 150 Ariz. 68, 71 (1986).  Thus courts should “avoid[ ] delay and prejudice 

to the child,” Maricopa Cty. Juv. Action No. JS-7135, 

https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=132c091435844edf86df328756578388
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=db3d565bd196437395d44323fbbfe856
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-842&docSource=865045bd3cf64076afdb4fa65a4859b8
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-842&docSource=865045bd3cf64076afdb4fa65a4859b8
https://1.next.westlaw.com/Document/N2DF18B71EC4511E3A2CBB1CD31DFFF6C/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-862&docSource=223977a4efb34b80aa2063e9be5035e2
https://1.next.westlaw.com/Document/Iad4abf37f5ab11d9bf60c1d57ebc853e/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=150+ariz+68&docSource=5aa0bd40da794da3addb0aa5d4fd46d5
https://1.next.westlaw.com/Document/I06222166f46311d983e7e9deff98dc6f/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401500000178b337c0c197726e92%3Fppcid%3Dcfb2a7fbb8f14c63a974a47ad142fb2c%26Nav%3DCASE%26fragmentIdentifier%3DI06222166f46311d983e7e9deff98dc6f%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=17076f7a5fb297e329d84dbfa38f7389&list=CASE&rank=1&sessionScopeId=d51c89e106b5aae98bf613f42895a5efe73b8b7fbc5aa8e37709a7fd59a1f323&ppcid=cfb2a7fbb8f14c63a974a47ad142fb2c&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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whom the child is to be raised and nurtured,” Pima Cty. Severance Action No. S-

114487, 179 Ariz. 86, 97 (1994). 

B. The Proposed Amendments to Rules 4.1 and 4.2 Would Inject 
Needless and Prejudicial Delay in Juvenile Proceedings. 

The proposed amendment to Rules 4.1 and 4.2 is simple: it adds the 

requirement that prior to initiating service by publication, a party file a motion to 

do so, supported by an affidavit setting forth the party’s “reasonably diligent 

efforts to serve the person.”  (Petition at Attachment A.)  This motive—attempting 

to ensure that every effort is made to serve a party by a means other than 

publication whenever possible—is laudable in general, but the unintended 

consequences of this particular change make its application in juvenile matters 

exceptionally problematic.   

The fact that Petitioner cites the Ruffino case to support the need for the 

amendment to the publication rule highlights the difference between standard civil 

litigation and matters in the juvenile court.  In Ruffino, the plaintiff sued the 

defendant based on online comments, but then failed to use the online platforms 

that gave rise to the claim to attempt to contact the defendant to effectuate service.  

Ruffino, 245 Ariz. at 169, ¶ 14.   

https://1.next.westlaw.com/Document/I52cb8ed7f59311d99439b076ef9ec4de/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=179+ariz+86&docSource=b87b647e5cd74e559452cc523bce2003
https://1.next.westlaw.com/Document/I31f5b740860711e8a018fb92467ccf77/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=245+ariz+165&docSource=49379238618b407384cec26b1f7b2c57
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As noted above, in dependency matters, efforts to locate and engage parents 

are ongoing throughout the action.  See A.R.S. §§ 8-823(B)(11) (requiring a notice 

of taking temporary custody to advise the parent to immediately provide DCS “the 

names, the type of relationship and all available information necessary to locate 

persons who are related to a child” and immediately provide any updated 

information when the parent becomes aware of it later), 8-824(E)(7) (requiring the 

court to order the parent to provide the court with names and location information 

for anyone related to the child and to update the court with new information), 8-

841(E)(5) (requiring that notice of dependency proceedings advise the parent to be 

prepared to provide the “names, the type of relationship and all available 

information necessary to locate persons who are related to the child”), 8-842(B)(1) 

(the court must order the parent to provide the court with names and information to 

locate persons related to the child and update the court with new information).   

Thus the crucial consideration in juvenile matters is whether DCS (or any 

other petitioner or movant) can show diligent efforts to locate the party at the time 

the court accepts the service of publication, rather than at the time the serving party 

initiates such service.  By initiating service by publication promptly on a parent 

whom DCS has reason to believe will be difficult or impossible to locate and serve 

by other means, it can avoid delays in permanency and more efficiently meet its 

https://1.next.westlaw.com/Document/NB13B1EC0606311E7BB4ADBEAC9857F2B/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-823&docSource=6133166b94d44921bf30cbdc644e6bb1
https://1.next.westlaw.com/Document/N5B7CDB01EC4311E3BD0690A17B6995E7/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-824&docSource=6189720a45e54409ab3e80b74b982dc6
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=db3d565bd196437395d44323fbbfe856
https://1.next.westlaw.com/Document/NAC5897F1A8F211E9968DAC6EC2EF1BE9/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-841&docSource=db3d565bd196437395d44323fbbfe856
https://1.next.westlaw.com/Document/NEF25AD5064BB11DF8A30EEA026F4D685/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&userEnteredCitation=ars+8-842&docSource=0400b4bd72094a41b9ee3aac380e4ecf
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statutory timelines.  But because service by publication, by its nature, takes time, if 

DCS locates the parent in the interim, it must advise the court of that fact and then 

attempt service by another means.  That may result in the loss of publication fees 

for DCS, but has no effect on the parent’s due process rights.  Either DCS is unable 

to locate the parent while the publication is happening and the court therefore 

accepts the declaration of diligent search that is filed when the court accepts the 

service by publication or DCS locates and serves the parent by another means and 

the publication is not acted upon. 

The Department thus does not object to the rule change as a whole, only to 

the portion of the rule requiring that a motion (and affidavit) be filed and granted 

before publication begins.  It is DCS’s position that the necessary due process 

protection comes when the court accepts service by publication—supported by an 

affidavit outlining the party’s duly diligent efforts to attempt service by other 

means before such service is accepted—rather than at the time the publication is 

initiated.  Only the publishing party bears any risk by proceeding this way (i.e., the 

risk being that the cost of publication will be forfeited if in the interim the party is 

able to locate or serve the party subject to the published notice). 
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III. If This Court Adopts the Proposed Amendment, It Should 
Incorporate the Following Additional Amendment to Rules 4.1 
and 4.2. 

If this Court intends to adopt the proposed amendment to Rules 4.1 and 4.2, 

DCS suggests, as an alternative, that an additional subsection be added as 

described below.   

RULE 4.1.  Service of Process Within Arizona 
 
[(a) – (k) – no change] 
 
(l) Service by Publication. 
 
 [(1) – (4) – no change] 
 
 (5) In Juvenile Matters.  In proceedings initiated under Title 8, 
chapter 4, Arizona Revised Statutes, the provisions for service by 
publication outlined above apply, except that a motion is not required 
prior to initiating service by publication.  Before proceeding to 
adjudication on service by publication, the juvenile court must find 
that service by publication was the best means practicable under the 
circumstances based on review of documentation submitted by the 
serving party that shows such service was completed and one or more 
affidavits that set forth the serving party’s reasonably diligent efforts 
to identify, locate, and serve the person. 
 
 
RULE 4.2.  Service of Process Outside Arizona 
 
[(a) – (e) – no change] 
 
(f) Service by Publication. 
 
 [(1) – (4) – no change] 
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 (5) In Juvenile Matters.  In proceedings initiated under Title 8, 
chapter 4, Arizona Revised Statutes, the provisions for service by 
publication outlined above apply, except that a motion is not required 
prior to initiating service by publication.  Before proceeding to 
adjudication on service by publication, the juvenile court must find 
that service by publication was the best means practicable under the 
circumstances based on review of documentation submitted by the 
serving party that shows such service was completed and one or more 
affidavits that set forth the serving party’s reasonably diligent efforts 
to identify, locate, and serve the person. 
 

The Department’s alternative proposal comports with due process and ensures that 

the currently effective and protective procedures in dependency (and related) 

matters in juvenile court continue to promote timely permanency. 

/ / / 
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IV. Conclusion. 

The Department objects to the proposed amendment to Rules 4.1 and 4.2 

because it do not serve the expressed purpose—protecting the served party’s due 

process rights—and would delay permanency for children involved in dependency, 

termination, and guardianship matters.  The Department therefore requests that this 

Court deny the Petition or, in the alternative, amend the proposal as outlined in this 

Comment. 

  DATED this _____ day of April, 2021. 
 
       
 
      ______________________________ 
      Dawn R. Williams 
      Assistant Attorney General 
 
 
 
A copy of this comment has been e-mailed 
this ______ day of April, 2021, to: 
 
State Bar of Arizona 
Lisa M. Panahi, General Counsel 
Patricia.seguin@staff.azbar.org 
Petitioner 
 
By  _/s/ Dawn R. Williams__________ 
 Dawn R. Williams, AAG 
HDM#9420037 
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