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ANDREW P. THOMAS

Maricopa County Attorney

(Firm State Bar No. 0003200)

Philip J. MacDonnell

Chief Deputy County Attorney
Maryann mckessey

Deputy county attorney
301 West Jefferson Street, Suite 800

Phoenix, Arizona 85003

Telephone:  (602) 506-3800

(State Bar Numbers  003813 and 16990)

ADVANCE \y241 IN THE SUPREME COURT OF THE STATE OF ARIZONA

ADVANCE \d10
	IN THE MATTER OF:

PETITION TO ADD RULES 57.1 AND 57.2 OF THE ARIZONA RULES OF CIVIL PROCEDURE.

	
	r-08-0027
MARICOPA COUNTY ATTORNEY’S COMMENT TO PETITION TO ADD RULES 57.1 AND 57.2 OF THE ARIZONA RULES OF CIVIL PROCEDURE




The Maricopa County Attorney hereby supports, with an amendment, to the Petition to Add Rules 57.1 and 57.2 of the Arizona Rules of Civil Procedure.

Respectfully submitted this ____day of May, 2009.

ANDREW P. THOMAS

Maricopa County Attorney







       By:_____________________________







Philip J. MacDonnell







Chief Deputy

MEMORANDUM OF POINTS AND AUTHORITIES
House Bill 2321 was passed in the Second Regular Session of the Forty-eighth Legislature (2008).  The bill added A.R.S. §§12-771 and 12-772.  Specifically, A.R.S. §12-771 provides a remedy to a victim whose name was either used by another when  that person was arrested, cited or charged with a criminal offense or entered as of record in a determination of guilt in a criminal case.  Either the victim or the prosecuting agency on behalf of the victim may petition the superior court for a determination of the victim’s factual innocence.  

Rule of Civil Procedure 57.1 is proposed to implement the provisions of A.R.S. §12-771 and provide the mechanism whereby a victim or a prosecuting agency on behalf of a victim may request a determination of factual innocence.  Rule of Civil Procedure 57.1 was adopted on an emergency basis, effective January 1, 2009.  Rule Petition R-08-0027 seeks to add Rules of Civil Procedure 57.1 and 57.2 on a permanent basis.  The Maricopa County Attorney’s Office recommends the attached addition to new Rule 57.1.  See Exhibit A 

The proposed addition is necessary to fully implement A.R.S. §12-771 without further taxing already scarce judicial resources by requiring additional hearings outside the scope of a pending criminal matter.  A.R.S. §12-771(F) and (G) state that the court may conduct a hearing to determine the victim’s factual innocence and the court shall make such a finding by clear and convincing evidence that the victim’s name was used and that the victim is factually innocent of the offense.  The proposed language in G(4) takes advantage of a finding of guilt in the criminal matter where the defendant has either knowingly and voluntarily entered a guilty plea or been found guilty of the offense by proof beyond a reasonable doubt and allows for a contemporaneous finding of the victim’s factual innocence of the offense for which the defendant has been found guilty.  The proposed language ensures that the petitioner or the prosecuting agency on behalf of the petitioner is afforded the opportunity for a judicial determination at a stage in the criminal proceeding in which the defendant has already been adjudicated and held to a standard of proof higher than the standard of clear and convincing as required in a determination of factual innocence.  A contemporaneous finding of the victim’s factual innocence of the charged offense upon the determination of defendant’s guilt in that same offense spares over-taxed judicial resources and promotes judicial economy.
For these reasons, the MCAO supports, with amendment, the changes set forth in the Petition. 


Respectfully submitted this _____of May, 2009.

ANDREW P. THOMAS

Maricopa County Attorney







       By:_____________________________







Philip J. MacDonnell







Chief Deputy

Exhibit A

Rule 57.1. Declaration of Factual Innocence 
. . . .

G. Hearing and Determination. 

. . . . 

4.  Upon a determination of the defendant’s guilt in the criminal matter, the criminal court may contemporaneously enter a determination of a victim’s factual innocence without a hearing or submission of proof by affidavit.  A determination of the defendant’s guilt is deemed entered upon the defendant’s change of plea or guilty verdict.






PAGE  
1

