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IN THE SUPREME COURT
STATE OF ARIZONA

	[bookmark: _zzmpFIXED_CaptionTable]In the Matter of:
PETITION TO AMEND RULES 75 THROUGH 80, ARIZONA RULES OF THE SUPREME COURT
	Supreme Court No. R-21-


STATE BAR OF ARIZONA PETITION




Pursuant to Rule 28, Ariz. R. Sup. Ct., the State Bar of Arizona (“State Bar”) respectfully requests that this Court amend Rules 75 through 80, Ariz. R. Sup. Ct. (Rule(s)), which pertain to matters related to the unauthorized practice of law in Arizona.

DISCUSSION
General
Supreme Court Rules 75 through 80, which address the unauthorized practice of law in Arizona, became effective July 1, 2003. The rules have not been extensively amended since their adoption. The State Bar, through its experience investigating and prosecuting unauthorized practice of law cases, recommends that the current rules, including those taking effect January 1, 2021, be amended to clarify their meaning, ensure procedural consistency, and add a provision authorizing criminal contempt proceedings.
While the current rules authorize bar counsel to pursue civil contempt of unauthorized practice of law orders and judgments, they do not specify the manner for seeking contempt or state whether the State Bar and a respondent may enter into a consent agreement regarding contempt.
Additionally, the unauthorized practice of law rules do not currently specify: (a) when documents and information become matters of public record; (b) what documents and information become matters of public record; (c) who may disclose information or documents; or (d) when the State Bar may expunge unauthorized practice of law records in its possession.

The proposed amendments will, in some ways, make the unauthorized practice of law rules more consistent with the lawyer discipline rules (e.g., Rules 41 through 74). In addition, bar counsel should be granted some discretion in a few situations where the current rules mandate specific action. Finally, the State Bar, and not the superior court, should be responsible for notifying complainants and respondents about various matters.
The proposed amendments are reflected in legislative format[footnoteRef:1] in Appendix A. A set of the proposed amendments in final form are set forth in Appendix B. [1:  In legislative format, deletions are reflected with strikethroughs (e.g., rule) and additions are reflected with double underlines (e.g., rule).] 

Discussion of Need for Amendments
Rule 75(b)(10) – The inclusion of a reference to the court of appeals is appropriate and necessary because orders may be issued by that court (e.g., in the case of special actions or appeals). See Rule 79(g) (“Final orders or judgments issued by the superior court in unauthorized practice of law proceedings shall be reviewable by the court of appeals and this court pursuant to the Arizona Rules of Civil Appellate Procedure.”).
Rule 76(a)(2) – “Entity” has been added to include entities that are not alternative business structures.
Rule 76(a)(5) – The inclusion of a reference to cease and desist orders is appropriate and necessary because the superior court may enter, as a sanction, a cease and desist order without including injunctive relief language.
Rule 76(b)(1) (and elsewhere in the unauthorized practice of law rules) – The reference to a “Consent to Cease and Desist Agreement” has been shortened to “Consent Agreement.” The requirement that a consent agreement be filed “prior to formal proceedings” has been eliminated to allow the State Bar and respondents to enter into an agreed disposition of an unauthorized practice of law proceeding subsequent to a complaint being filed in superior court. The addition of “the entry of an injunction or finding of contempt, or any other sanction agreed to by the parties” expands the sanctions available to the superior court to include injunctive relief and use of consent agreements in contempt proceedings.
Rule 76(b)(2)(C) – The inclusion of the phrase “Internet sites, including social media” would allow the superior court to order a respondent to cease the use of titles or descriptions on the Internet, as well as on “advertising, business cards, and letterhead,” that may otherwise lead a reasonable person to believe that the respondent may engage in the practice of law in Arizona.

Rule 76(b)(4) – The expansion of contempt to include criminal contempt is appropriate and necessary to address nonlawyers and entities that fail to comply with a superior court’s order directing them to refrain from engaging in the unauthorized practice of law. The State Bar’s efforts have been frustrated, on occasion, in attempts to prohibit a specific person or entity from engaging in the unauthorized practice of law based solely on a cease and desist order, permanent injunction and civil contempt order. Certain nonlawyers have openly refused to comply with a cease and desist order, permanent injunction or civil contempt order, and have stated or indicated they do not intend to comply with such orders. For example, multiple findings of civil contempt have not stopped one nonlawyer from continuing to engage in the unauthorized practice of law as a business. The addition of the phrase “the imposition of any other sanction authorized by law” is necessary to allow the superior courts, in contempt proceedings, to impose sanctions beyond those specifically enumerated in Rule 76(b).
Rule 76(b)(6) – The rule, effective January 1, 2021, references the disposition of civil penalties against alternative business structures and civil fines against legal paraprofessionals, but does not state the disposition of fines imposed on all other individuals and entities. Due to a lack of clarity in the current rule regarding civil penalties for other respondents, penalties have been imposed with payment to the State Bar in at least one case and to the clerk of a superior court in another case.
Rule 76(b)(7) – The State Bar should be granted the discretion to waive the imposition of costs, expenses and attorney’s fees. The State Bar’s waiver of the imposition of costs, expenses and attorney’s fees is often a contributing factor in respondents entering into consent agreements. Such agreements accomplish the goals that would be sought at trial and reduce the expenditure of resources by the State Bar and the superior courts. It is also a practice which is consistent with disciplinary sanctions against attorneys (Rule 60(d)).
Rule 76(c) – It is appropriate and necessary to change “Cease and Desist Sanction” in the title to “Orders and Judgments” to more accurately reflect the variety of orders that may be entered by a superior court. The proposed amendment clarifies the effective dates of orders and judgments that do not include a cease and desist sanction, avoiding ambiguity with the “immediate” requirement for a cease and desist order under Rule 76(b)(2).
Rule 77(a) – Superior courts should not bear the responsibility of sending respondents’ answers or responses to complainants in unauthorized practice of law cases. In typical cases, the identity of the complainant is unknown to the court. Changing the phrase “does not proceed with the case” to “dismisses the charge prior to a complaint being filed in superior court” is appropriate because complainants should have the right to file a complaint in superior court only after the State Bar dismisses their charge prior to filing a complaint in superior court. Similarly, complainants should not have a right to file a complaint in superior court if the State Bar dismisses a charge during the pendency of a superior court proceeding, which may occur as part of a consent agreement or following a determination there is insufficient evidence to prove an allegation of the unauthorized practice of law.
Rule 77(b)(3) – Unauthorized Practice of Law Counsel may enter into consent agreements pursuant to Rule 78(c), and dismiss proceedings pursuant to Rule 77(b)(4). This section should be amended to clarify that Unauthorized Practice of Law Counsel has the authority to enter into consent agreements at any stage of an unauthorized practice of law proceeding.
Rule 77(b)(6) – This amendment would make the State Bar responsible for providing a copy of respondents’ answers and responses and the final disposition of each case to complainants. This proposed amendment, along with the proposed amendments to Rule 77(b)(3), would transfer the responsibility for providing information to complainants from the superior court to the State Bar.
Rule 78 – The deletion of “Initial” in the title is appropriate because Rule 78 addresses more than initial unauthorized practice of law proceedings.
Rule 78(a) – The addition of a reference to consent agreements will reflect that unauthorized practice of law charges may be disposed of by filing consent agreements, as well as by dismissal or the filing of complaints in superior court.
Rule 78(b)(1) – The inclusion of a reference to violations of orders or judgments prohibiting a respondent from engaging in the unauthorized practice of law will clarify that screening investigations must be undertaken when charges allege a violation of a court order or judgment prohibiting a respondent from engaging in the unauthorized practice of law. Screening investigations are appropriate not only when initial charges are submitted to the State Bar, but also when charges allege a respondent’s failure to comply with prior unauthorized practice of law orders.
Rule 78(b)(2) – Deleting the phrase “cease and desist,” referencing only a “consent agreement,” is appropriate because “consent agreement” is broad enough to include all of the various types of agreements set forth in Rule 76(b)(1). The amended language will clarify that the State Bar may file applications for orders to show cause regarding contempt in superior court following a screening investigation.
Rule 78(b)(5) – The additional language clarifies that the State Bar may dismiss charges following its investigations into allegations that respondents have failed to comply with a court’s previously-entered order or judgment in an unauthorized practice of law proceeding.
Rule 78(c) – Changing the phrase “Consent to Cease and Desist Agreement” to “Consent Agreement” is appropriate and necessary to be consistent throughout these rules (see, e.g., proposed Rule 76(b)(1)).
Rule 78(c)(1) – The additional language clarifies that Unauthorized Practice of Law Counsel and respondents may enter into consent agreements or stipulations in contempt proceedings (i.e., cases in which the charges suggest that a respondent has violated orders or judgments previously entered by a superior court in unauthorized practice of law proceedings).
Rule 78(c)(2) – Amending the phrase “tender of admissions and consent to cease and desist agreement” to “consent agreement” is appropriate and necessary to be consistent throughout the rules (see, e.g., proposed Rule 76(b)(1)). Language mandating the submission of a joint memorandum in support of a consent agreement is unnecessary because the form of agreement is set forth in proposed Rule 78(c)(3).
Rule 78(c)(3) – The addition of “consent” clarifies that the form of agreement set forth in paragraphs “A” through “D” pertain only to consent agreements for cease and desist orders and injunctions, and not to the form of document that must be filed for consent agreements or stipulations regarding violations of previously-entered orders (i.e., contempt actions).
Rule 78(c)(3)(A) – “[C]harge” has been deleted because there are no “counts” in a charge. Pre-complaint consent agreements cannot address “[e]ach count alleged” because “counts” exist only when complaints are filed in superior court. The inclusion of language addressing pre-complaint consent agreements is appropriate and necessary to address situations in which Unauthorized Practice of Law Counsel and a respondent choose to enter into a consent agreement prior to the filing of a complaint in superior court.
Rule 78(c)(3)(B) – The inclusion of additional language from current Rule 78(c)(4) retains the required analysis with the proposal to strike that subparagraph of the rule.
Rule 78(c)(4) – The requirement of a joint memorandum is unnecessary because the form of agreement is set forth in the modifications for proposed Rule 78(c)(3). The requirement of an analysis of the proposed sanction, including a discussion why a greater or lesser sanction would not be appropriate has been moved to proposed Rule 78(c)(3)(B).
Rule 78(c)(5) – This current rule will be renumbered as Rule 78(c)(4). Changing “agreement” to “consent agreement” clarifies that the “agreement” referenced in the rule is a consent agreement.
Rule 78(c)(5)(B) – This current rule will be renumbered as Rule 78(c)(4)(B). Changing “agreement” to “consent agreement” clarifies that the “agreement” referenced in the rule is a consent agreement.
Rule 78(c)(5)(C) – This current rule will be renumbered as Rule 78(c)(4)(B). A special action is the appropriate appellate procedure to use if a superior court rejects a consent agreement, since this type of order is not a final judgment that can be appealed. The requirement for an adjudication hearing within 30 days has been deleted because the superior court should have the docketing discretion to determine when a trial should be set. As an example, in cases where a trial date has been set, but the court rejects a consent agreement, the trial date previously set by the court may be more than 30 days after the court’s rejection. The court should not be required to move a scheduled trial to an earlier date simply because the parties filed, and the court rejected, a consent agreement. Changing “adjudication hearing” to “a hearing on the merits” is appropriate to clarify the nature of the hearing.
Rule 78(c)(6) – This current rule will be renumbered as Rule 78(c)(5). Changing the phrase “consent to cease and desist agreement” to “consent agreement” is appropriate and necessary for consistency (see, e.g., proposed Rule 76(b)(1)). The entry of a cease and desist order and injunction are both appropriate when a nonlawyer or entity has engaged in the unauthorized practice of law. The form of judgment has been amended to include a reference to the entry of a cease and desist order in addition to an injunction, and to include language for orders regarding other sanctions authorized by law. The form of judgment in a contempt proceeding should be left to the superior court.
Rule 79(a) – Changing the phrase “consent to cease and desist agreement” to “consent agreement” is appropriate and necessary for consistency (see, e.g., proposed Rule 76(b)(1)).
Rule 79(e) – Striking the reference to “recommendations” regarding sanctions is appropriate because the superior court enters orders that include the imposition of sanctions; they do not “recommend” sanctions.

Rule 79(f) – The inclusion of a reference to Criminal Rule 35 is appropriate and necessary to establish a procedure for criminal contempt.
Rule 79(g) – Changing “discipline” to “sanction” clarifies that sanctions—and not discipline—are imposed in unauthorized practice of law proceedings.
Rule 80(a)(1) – The processing of unauthorized practice of law cases should not be delayed due to similar proceedings elsewhere if the matter is pending before a superior court, but the State Bar should be permitted in its discretion to delay disposing of charges not yet filed as a complaint if there are substantially similar proceedings elsewhere that may assist it in determining an appropriate disposition of a charge. Granting this discretion to Unauthorized Practice of Law Counsel will limit the expenditure of resources in matters where the outcome of the same or similar charges may have a bearing on the disposition of the unauthorized practice of law charges.
Rule 80(a)(2) – Unauthorized Practice of Law Counsel should have the discretion to determine whether a lack of cooperation by witnesses, an agreement between the complainant and respondent, or restitution can adequately address the nature of the misconduct.
Rule 80(a)(6) – The language in the current rule is limited to “testimony given in the [unauthorized practice of law] proceedings,” whereas Rule 48(l), which grants immunity in cases involving lawyer misconduct, applies to both communications “related to lawyer misconduct, lack of professionalism or disability, and testimony given in the proceedings.” (Emphasis added). The additional language and the deletion of “as provided by law” will result in immunity language consistent with that in Rule 48(l).
Rule 80(b)(1) – The additional language clarifies when information related to unauthorized practice of law proceedings becomes available to the public.
Rule 80(b)(2)(A) – The deletion of “a panelist” is appropriate because panelists are not involved in unauthorized practice of law proceedings. The addition of a short list of examples clarifies the types of documents that do not become matters of public record, and is consistent with the rule pertaining to lawyer discipline proceedings (see Rule 70(b)(1)).
Rule 80(b)(2)(B) – The deletion of “a panelist” is appropriate because panelists are not involved in unauthorized practice of law proceedings. “[C]ommittee” was added because limited matters may be addressed by the Attorney Discipline Probable Cause Committee (see Rule 75(b)(4) (Definitions), and Rules 77(c)).
Rule 80(b)(2)(D) – Amending the phrase “Attorney Consumer Assistance Program” to “intake department” is appropriate because the “Attorney Consumer Assistance Program” is a term that is no longer used by the State Bar. “[T]elephonic requests” was changed to “requests” to protect non-telephonic requests for information and to be consistent with the rules pertaining to lawyer discipline proceedings (see Rule 70(b)(8)).
Rules 80(b)(2)(E) through (I) – Several categories of information were included to allow the state bar to redact or seal information or documents for which a motion to seal would otherwise need to be filed with the superior court, and to make the rule consistent with the rules pertaining to lawyer discipline proceedings (see Rule 70(b)(11) through (15)).
Rule 80(b)(3) – The current rule does not state when unauthorized practice of law information or documents become matters of public record, or when the State Bar may disclose its file when the file is not a matter of public record. The proposed language is consistent with the rules pertaining to lawyer discipline proceedings (see Rule 70(c)).
Rule 80(b)(4) – The proposed rule clarifies the ability of a complainant, respondent or witness to disclose documents, and is consistent with the rules pertaining to lawyer discipline proceedings (see Rule 70(d)).
Rule 80(b)(5) – The addition of language regarding the impact of disclosure of information or documents in unauthorized practice of law proceedings is consistent with the rules pertaining to lawyer discipline proceedings (see Rule 70(f)).
[bookmark: _Hlk54341850]Rule 80(b)(7) – The addition of a subsection regarding the retention of records is appropriate and necessary to clarify the State Bar’s duty to retain documents and information related to unauthorized practice of law matters. Based on the incorporation of Rule 70(h), the retention of records in unauthorized practice of law matters will be the same as that for lawyer regulation matters. On September 30, 2020, the Supreme Court entered Administrative Order No. 2020-153, which establishes the State Bar’s duties regarding records retention and disposition. That administrative order specifically referenced unauthorized practice of law records.
Rule 80(c) – The addition of an expungement rule is necessary to allow the State Bar to expunge certain unauthorized practice of law records. The proposed rule incorporates Supreme Court Rule 71, which addresses the expungement of State Bar records in lawyer regulation matters. Based on the incorporation of Rule 71, the expungement of records in unauthorized practice of law matters will be the same as that for lawyer regulation matters.


CONCLUSION
For the reasons set forth above, the State Bar of Arizona respectfully requests that this Court amend Supreme Court Rules 75 through 80, as set forth in the Appendices.
       RESPECTFULLY SUBMITTED this 8th day of January 2021.

							/s/ Lisa M. Panahi
Lisa M. Panahi
General Counsel
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Electronic copy filed with the
Clerk of the Supreme Court of Arizona
this 8th day of January 2021.
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