Appendix C - Rule 68 Comment
COMMENT

2021 Amendment to Rule 68(g)

The amendment to Rule 68(g) changes how the sanction is calculated. The calculation is used only if the offeree does not accept an offer that turns out to be less favorable to the offeree than the subsequently-entered judgment. In that event, and if the action is not solely for injunctive relief, then the sanction is “twenty percent of the difference between the amount of the offer and the amount of the final judgment,” as illustrated by the following examples.

Example 1: Defendant offers judgment of $1 to be entered against it, including attorney’s fees.  Plaintiff does not accept the offer.  Defendant ultimately obtains a judgment dismissing plaintiff’s complaint (i.e., for plaintiff, a less favorable judgment than the offer in the amount of $1).  The sanction against plaintiff is twenty cents (which is 20 percent of $1). 

Example 2: Defendant offers judgment of $1 to be entered against it, excluding attorney’s fees.  Plaintiff does not accept the offer.  Defendant ultimately obtains a judgment dismissing plaintiff’s complaint (i.e., for plaintiff, a less favorable judgment than the offer in the amount of $1).  The sanction against plaintiff is the same as in Example 1: twenty cents (which is 20 percent of $1). 

Example 3: Defendant offers judgment of $100,000 to be entered against it, including attorney’s fees.  Plaintiff does not accept the offer.  Plaintiff subsequently obtains a judgment of $80,000, consisting of the principal amount of $50,000 plus $28,000 of attorney’s fees and $2,000 of costs.  As of the date of the offer, Plaintiff’s reasonable fees and costs were $20,000.  To calculate the sanction, the court adds the principal amount ($50,000) to the fees and costs incurred as of the offer date ($20,000), which yields $70,000.  The sanction is twenty percent of the difference between $100,000 and $70,000, or $6,000.

Example 4: Defendant offers judgment of $100,000 to be entered against it, excluding attorney’s fees.  Plaintiff does not accept the offer.  Plaintiff subsequently obtains a judgment of $80,000, consisting of the principal amount of $50,000 plus $28,000 of attorney’s fees and $2,000 of costs.  As of the date of the offer, Plaintiff’s reasonable costs were $1,000.  To calculate the sanction, the court adds the principal amount ($50,000) to the costs incurred as of the offer date ($1,000), which yields $51,000.  The sanction is twenty percent of the difference between $100,000 and $51,000, or $9,800.

Example 5: Plaintiff offers judgment of $50,000 to be entered against defendant, including attorney’s fees.  Defendant does not accept the offer.  Plaintiff subsequently obtains a judgment of $100,000, consisting of the principal amount of $70,000 plus $28,000 of attorney’s fees and $2,000 of costs.  As of the date of the offer, Plaintiff’s reasonable fees and costs were $20,000.  To calculate the sanction, the court adds the principal amount ($70,000) to the fees and costs incurred as of the offer date ($20,000), which yields $90,000.  The sanction is twenty percent of the difference between $90,000 and $50,000, or $8,000.

Example 6: Plaintiff offers judgment of $50,000 to be entered against defendant, excluding attorney’s fees.  Defendant does not accept the offer.  Plaintiff subsequently obtains a judgment of $100,000, consisting of the principal amount of $70,000 plus $28,000 of attorney’s fees and $2,000 of costs.  As of the date of the offer, Plaintiff’s reasonable costs were $1,000.  To calculate the sanction, the court adds the principal amount ($70,000) to the costs incurred as of the offer date ($1,000), which yields $71,000.  The sanction is twenty percent of the difference between $71,000 and $50,000, or $4,200.

Finally, pursuant to the Rule, a court may reduce or eliminate the sanction only if the court finds the sanction to be manifestly unjust.
