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Rules of the Supreme Court of Arizona: Rule 24
a) Policy and Purpose. Because implicit, institutional, and unconscious biases, in addition to purposeful discrimination, have resulted in the unfair exclusion of potential jurors, this rule’s purpose is to eliminate the unfair exclusion of potential jurors based on race, sex, gender, religion, national origin, ethnicity, disability, age, and sexual orientation, whether based on conscious or unconscious bias. 
b) Scope. This rule applies in all jury trials.
c) [bookmark: _Hlk52360569]Objection. A party may object to the use or waiver of a peremptory challenge on the basis of improper bias. The court may also raise this objection on its own. The objection must be made by simple citation to this rule, and any further discussion must be conducted outside the presence of the jury panel. The court must not excuse any potential jurors who have been the subject of a peremptory challenge or who have been removed from the panel due to the waiver of a peremptory challenge and who are the subject of an objection made pursuant to this rule until all peremptory challenges have been used or waived and any objections have been ruled upon. The objection must be made before the jury is empaneled, unless information becomes known that could not reasonably have been known before the jury was empaneled. 
d) Response. On objection to the use or waiver of a peremptory challenge pursuant to this rule, the party making or waiving the peremptory challenge must state the reasons that the peremptory challenge has been made or waived.
e) Determination. The court must then evaluate the reasons given to justify the peremptory challenge or waiver in light of the totality of circumstances. If the court determines that any reasonable person could view any of race, sex, gender, religion, national origin, ethnicity, disability, age, or sexual orientation, as a conscious or unconscious factor in the use or waiver of a peremptory challenge, then the objection must be sustained, even if other valid reasons are offered. The court need not find purposeful discrimination to sustain the objection. The court must explain its ruling on the record.
f) Circumstances Considered. In ruling on an objection or waiver, the court may receive argument or information from the parties, and may consider circumstances including, but not limited to: 
(i)	the number and types of questions posed to the prospective juror or the panel by the party exercising or waiving the peremptory challenge, which may include:
a.	failing to question the challenged juror about the stated reason for the challenge; 
b.	failing to question the jurors who were not challenged about the stated reason for the challenge; 
c.	asking significantly more or different questions of the challenged juror as opposed to other jurors; and
d.	the types of questions asked of the challenged juror or the panel about the stated reason for the challenge. 
(ii)	whether other prospective jurors provided similar answers to written or oral questions but were not the subject of a peremptory challenge or to removal by waiver by that party;
(iii)	whether a stated reason for exercising or waiving the peremptory challenge also applies to similarly situated jurors who were not the subject of the challenge or waiver;
(iv)	whether a reason might be disproportionately associated with race, sex, gender, religion, national origin, ethnicity, disability, age, or sexual orientation or ethnicity; and
(v)	any relevant history concerning the use or waiver of peremptory challenges disproportionately against the race, sex, gender, religion, national origin, ethnicity, disability, age, or sexual orientation that is the subject of the challenge or waiver, in the present case or in past cases.
g) Reasons Presumptively Invalid. Because historically the following reasons for peremptory challenges have been associated with improper discrimination in jury selection, the following are presumptively invalid reasons for a peremptory challenge:
(i)	having past unfavorable experiences with law enforcement officers;
(ii)	having a close relationship with people who have been stopped, arrested, or convicted of a crime;
(iii)	living in a high-crime neighborhood;
(iv)	having a child outside of marriage;
(v)	receiving state benefits; and
(vi)	not being a native English speaker.
The presumption may be rebutted by clear and convincing evidence that the reason for the challenge is unrelated to a prospective juror’s race, sex, gender, religion, national origin, ethnicity, disability, age, or sexual orientation.
h) Reliance on Conduct. The following reasons for peremptory challenges also have historically been associated with improper discrimination in jury selection: allegations that the prospective juror was sleeping, inattentive, or staring or failing to make eye contact; exhibited a problematic attitude, body language, or demeanor; or provided unintelligent or confused answers. If any party intends to offer one of these reasons or a similar reason as the justification for a peremptory challenge, that party must provide reasonable notice to the court and the other parties so the behavior can be verified and addressed in a timely manner. A lack of corroboration by the judge or opposing counsel verifying the behavior shall invalidate the given reason for the peremptory challenge.
i) [bookmark: _Hlk60832268]Preserving Existing Law. This rule does not alter any statutory ground for excusing potential jurors. Nor does it alter procedures for objecting to the use or waiver of a peremptory challenge on the basis of purposeful discrimination under the United States and Arizona Constitutions, which objections must be separately stated and established. 

Comment
	Historically, peremptory challenges have been used to exclude potential jurors from serving based on their race, ethnicity, sex, gender, religion, national origin, disability, age, and sexual orientation. The United States and Arizona Constitutions already prohibit some of these forms of discrimination, and Arizona’s Code of Judicial Conduct bars all of them. Yet, existing court procedures under Batson v. Kentucky, 476 U.S. 79 (1986) are almost never successfully invoked and have failed to eliminate improper bias in the exercise of peremptory challenges. 
	As the United States Supreme Court has recognized, Batson sets a minimum standard under the United States Constitution, but states are free to adopt more robust procedures and standards to combat improper discrimination in jury selection.  See Johnson v. California, 545 U.S. 162 (2005); see also Smith v. Robbins, 528 U.S. 259 (2000) (states have “wide discretion, subject to the minimum requirements of the Fourteenth Amendment, to experiment with solutions to difficult problems of policy”). 
	Rule 24’s protections go beyond the floor set in Batson to provide greater protections against status-based bias in jury selection in Arizona. The rule is remedial in nature and should be broadly construed to further the purpose of eliminating the use of group stereotypes and discrimination in the exercise of peremptory challenges, even when unintended. Rather than requiring a showing of purposeful discrimination, Rule 24 requires the court to evaluate the reasons given to justify the challenge under a “totality of the circumstances.”  If the court finds that any “reasonable person” could view race, ethnicity, gender, religion, or any other protected status as a conscious or unconscious factor in the use or waiver of the peremptory challenge, the objection must be sustained. To facilitate review on appeal, the rule requires that the trial court must explain its ruling on the record. 
	The rule provides guidance on the types of circumstances that should be considered by the court in evaluating whether the exercise or waiver of a peremptory challenge was based on improper bias. See Rule 24(f) (“Circumstances Considered”). It also identifies reasons for peremptory challenges that are presumptively invalid based on their historic use to disproportionately exclude jurors based on protected statuses such as race and ethnicity. The presumption may be rebutted on a showing that the reason for the challenge is unrelated to the challenged juror’s race, ethnicity, or other protected status.
	The rule does not alter the existing procedures and grounds for challenging jurors for cause, nor does it impact any statutory grounds for excusing or exempting jurors from service. The rule also preserves the existing constitutional framework for making a separate objection pursuant to Batson v. Kentucky on the basis of purposeful discrimination. See Rule 24(i) (“Preserving Grounds for Excuse or Objection”).



99999-0463/148479042.9 
-2-
