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introduction
For fairness, it is important that the law hear and see all people equally. For legitimacy, it is likewise important that the law be seen by the people to hear and see all people equally. This Court, in its current Strategic Agenda, wisely recognizes the importance of the law's legitimacy, writing, “it is particularly important we identify and address concerns or issues that may affect the public's trust and confidence in our justice system.”  2019-2024:  Justice for the Future, Planning for Excellence, at 19 (2019). In 2020, millions of Americans wrote, spoke, and poured into the streets over an acute concern that affects the public's trust and confidence in our justice system – a concern that 245 years after the founding, America has still not realized a system of law and justice that respects people of all races equally.
This Court can help assure equality in Arizona's courts by making real the promise of equality in jury service, which is central to American civic life. “[W]ith the exception of voting, for most citizens the honor and privilege of jury duty is their most significant opportunity to participate in the democratic process.”  Powers v. Ohio, 499 U.S. 400, 407 (1991); accord Flowers v. Mississippi, 139 S. Ct. 2228, 2234 (2019).
As America struggles toward racial equality, courts and states have recognized that Batson v. Kentucky, 476 U.S. 79 (1986), has failed to bring equality to jury service. Peremptory challenges are still often an excuse for bias, with group status – whether race, gender, religion, or otherwise – used to predict how jurors will decide. This breeds unfair strikes, promoting cynicism about the law and delegitimizing the important work of our courts. 
This Petition aims to change that, asking this Court to adopt a new Supreme Court Rule 24 on “Jury Selection.”  Proposed Rule 24 would prevent the use of group status as a basis to strike jurors. The Rule would give effect to prohibitions on strikes grounded in race, gender, or religion, as required by our federal and state constitutions and this Court's Canon of Judicial Conduct 2.3(C). By enacting Rule 24, this Court would send a powerful message of equality to all Arizonans – while affirming this Court's tradition of leadership in the law and procedural innovation. 
procedural history 
Recognizing the need for Batson reform, Petitioner Kevin Heade filed Petition R-20-0009 in January 2020, which proposed new Supreme Court Rule 24 on “Jury Selection” to eliminate the unfair exclusion of potential jurors based on race or ethnicity. That Petition proposed to supplement the existing Batson framework for evaluating peremptory challenges with a new procedure and standards modeled after Washington's General Rule 37 (“GR 37”). 
While Petition R-20-0009 was pending, members of the State Bar's Civil and Criminal Practice and Procedure Committees formed a Working Group to study proposed Rule 24, and this Court granted Mr. Heade's motion to withdraw that petition to enable this Working Group to complete its study and analysis. See Order Granting Mot. to Withdraw Pet. (5/19/20).[footnoteRef:1] [1:  See App'x B (Working Group participants). Before Petition R-20-0009 was withdrawn, 9 out of 12 commenters agreed that the existing Batson framework had failed to adequately address racial and ethnic bias in jury selection in Arizona. Only 1 comment was opposed to the Petition, and the remaining 2 comments (notably, from the State Bar of Arizona and the Maricopa County Attorney's Office) urged further study of the problem.
] 

The Working Group met thirteen times from May 2019 to January 2021 (and its subcommittees met many more times), and studied Washington's GR 37, recently adopted Batson reform legislation in California, other states' Batson reforms, case law, empirical data, and academic literature documenting Batson's shortcomings. The Working Group ultimately developed this proposed rule, which is similar to, but seeks to refine and improve upon, GR 37. See App'x A (proposed Rule 24). 
“Batson is broken”
Batson Has Failed to Eliminate Bias in Jury Selection. 
	In 1986, the U.S. Supreme Court decided Batson v. Kentucky, holding that peremptory challenges could not be used to intentionally strike prospective jurors based on their race. Nearly 35 years later, Batson is “widely regarded as a failure” by courts and commentators alike. See, e.g., Abel, J., Batson's Appellate Appeal and Trial Tribulations, 118 Colum. L. Rev. 713, 713 (Apr. 2018) (“Batson is broken”); see State v. Saintcalle, 309 P.3d 326, 334 (Wash. 2013) (“Batson has done very little to make juries more diverse or prevent prosecutors from exercising race-based challenges”); App'x C (bibliography). 
	The Supreme Court's recent decision in Flowers v. Mississippi shows the limitations of Batson in practice, and likewise the urgency of making real its promise of truly reducing discrimination. There, the U.S. Supreme Court reversed a Black defendant's conviction based on the prosecution's use of peremptory strikes to eliminate 41 of 42 prospective Black jurors over the course of the defendant's six trials; its decision to strike five out of six Black jurors at the defendant's sixth trial; its “dramatically disparate” questioning of Black versus White jurors; and its strike of “at least one” Black juror who was “similarly situated to white prospective jurors who were not stuck.”  Confronting these particularly extreme facts, Justice Kavanaugh wrote: “We cannot just look away.” Flowers v. Mississippi, 139 S. Ct. at 2235, 2250.
	In facing the failure of Batson, which yields remedies in an extraordinarily low share of cases, Arizona likewise “cannot just look away.”  While the “extraordinary” facts of Flowers eventually caused the reversal of the defendant's conviction because the prosecution's overt racism could not be ignored, id. at 2250, the vast majority of Batson objections fail. This is true in Arizona, as it is across the country. 
	Review of 160 Arizona appellate decisions since 1987 shows that Arizona's appellate courts found consequential Batson error in only 4.4% of cases and remanded for further Batson findings by the trial court in an additional 2.5% of cases. In the remaining 93.1% of cases, Arizona's Supreme Court or the Court of Appeals found that the record supported the trial court's determination that the basis for the challenges were race (or gender) neutral. See App'x D (compilation of Arizona appellate Batson decisions); App'x E (graphs of Arizona case analysis); see also State v. Gentry, 247 Ariz. 381 (App. 2019) (prosecutor's strike of only remaining African-American juror did not violate Batson), rev. denied Jan. 7, 2020; State v. Ybarra, No. 2 CA-CR 2017-0286, 2019 WL 2233299 (Mem. May 22, 2019) (prosecutor's peremptory strike of only African-American juror did not violate Batson), rev. denied Mar. 3, 2020.
	These statistics are consistent with stark data from other states. See, e.g., Pollitt, D., & Warren, B., Thirty Years of Disappointment: North Carolina's Remarkable Appellate Batson Record, 94 N.C. L. Rev. 1957, 1957 (Sept. 2016) (“In the 114 cases decided on the merits by North Carolina appellate courts, the courts have never found a substantive Batson violation where a prosecutor has articulated a reason for the peremptory challenge of a minority juror”); Semel et al., Berkeley Law Death Penalty Clinic, Whitewashing the Jury Box: How California Perpetuates the Discriminatory Exclusion of Black and Latinx Jurors at vii-viii (June 2020) (“in...30 years, the California Supreme Court has reviewed 142 cases involving Batson claims and found a Batson violation only three times (2.1%)”; California courts of appeal “found error in just 18 out of 683 decisions” from 2006 through 2018) (cited as “Berkeley Study”).  
[bookmark: _Hlk59617977][bookmark: _Hlk60821542]The failure of Batson is borne out by hard data showing that Black jurors are disproportionately stricken from jury service as compared to White jurors. A recent North Carolina study of federal felony trials found that prosecutors removed twice as many Black jurors as White jurors (20% of Black jurors compared to 10% of White jurors). Wright, R.F., Chavis, K., & Parks, G.S., The Jury Sunshine Project:  Jury Selection Data as a Political Issue,  2018 U. Ill. L. Rev. 1407 (2018) (cited as Wright et al.); see also Grasso, M. & O'Brien, B., A Stubborn Legacy: The Overwhelming Importance of Race in Jury Selection in 173 Post-Batson North Carolina Capital Jury Trials, 97 Iowa L. Rev. 1531 (2012) (study of trials of death row defendants over 20-year period showed that Black venire members were struck at 2.5 times the rate of non-Black venire members). And a recent California study of nearly 700 California appellate court decisions addressing Batson objections found that 71.6% of strikes were used to remove Black jurors and 28.4% were used to remove Latinx jurors. White jurors were stricken in only 0.5% of these cases. See Berkeley Study, at 12-14. Arizona's appellate record reflects a similar trend: over 60% of unsuccessful Batson challenges addressed in Arizona appellate opinions or memorandum decisions involved the removal of Black or Hispanic jurors. See Appendices D and E.[footnoteRef:2] [2:  This percentage is probably higher, but some decisions do not identify the stricken juror's race and simply reference their minority status, see Appendices D and E (“Unspecified Minority”). System-wide data on the rate at which minority jurors are stricken, as compared to non-minority jurors, is not readily available. State court clerks “do not traditionally compile data on the rate at which parties or judges exclude minority jurors over long periods of time.” Wright et al., supra, at 1409. The Jury Sunshine Project compiled its data by traveling to hundreds of courthouses and reviewing thousands of individual case files and 30,000 juror strikes. Id. Even if such a massive effort could be undertaken for Arizona, there is neither reason to believe, nor evidence to suggest, that the conclusions would be any different from those reflected in the Jury Sunshine Project and similar studies.] 

	Batson's empirically-confirmed failing flows inexorably from its three-part test: (i) the party challenging a peremptory strike must first show a prima facie case of intentional discrimination; (ii) the striking party must then provide a “race-neutral” basis for the strike; and (iii) the judge must then determine if the challenging party has established “purposeful discrimination.” See Miller-El v. Cockrell, 537 U.S. 322, 328-29 (2003) (internal citations omitted); accord State v. Hardy, 230 Ariz. 281 (2012). As critics have observed, the second and third steps of Batson present burdens that are insuperable in all but the most egregious cases.
	One gross deficiency is that Batson's second step invites spurious explanations for strikes, so long as they are not racial on their face. It “does not demand an explanation that is persuasive, or even plausible.” Purkett v. Elem, 514 U.S. 765, 767-68 (1995). Even “implausible or fantastic justifications” will satisfy the second step, inviting fictive and unreasonable explanations that pay the barest lip service to neutrality. Id. at 768. See Abel, supra, at 719 (“the trouble with this framework is at step two: The prosecutor can make up any justification she wants for the strike, and those justifications can be impossible to disprove”); Frasher, P., Fulfilling Batson and Its Progeny: A Proposed Amendment to Rule 24 of the Federal Rules of Criminal Procedure to Attain a More Race- and Gender-Neutral Jury Selection Process, 80 Iowa L. Rev. 1327, 1340 (July 1995) (“Batson arguably will afford little or no protection against discrimination by parties if the Supreme Court mandates merely a superficial inquiry into the racial and gender neutrality of a justification presented by the striking party”).
	Batson's third requirement of “purposeful discrimination” is likewise virtually impossible to demonstrate. It requires the trial court to make the fraught and difficult finding that the lawyer defending the strike both lied to the court (with a pretextual explanation) and was racist. See, e.g., Abel, supra, at 720-21 (“intent requirement” requires judges to “say the prosecutor was racist”); see also Flowers, 139 S. Ct. at 2265 (trial court must subjectively assess prosecution's “credibility” to sustain a Batson challenge).
Arizona Should Join Other States in Reformulating Batson. 
	Washington state played a key role in the current movement to reform Batson. In State v. Saintcalle, 309 P.3d 326 (Wash. 2013), the Washington Court acknowledged “the growing body of evidence show[ing] that Batson has done very little to make juries more diverse or prevent prosecutors from exercising race-based challenges.” Id. at 334. After receiving recommendations from a Jury Selection Work Group, Washington's Supreme Court adopted GR 37 in 2018. See Sloan, A., Note, “What to Do About Batson?”: Using a Court Rule to Address Implicit Bias in Jury Selection, 108 Cal. L. Rev. 233 (Feb. 2020) (discussing Washington reforms). 
	Washington's GR 37 altered the Batson framework to address recognized shortcomings that had prevented it from achieving its promise of racial equality in jury selection. The most significant change was to modify Batson's required showing of “purposeful discrimination” with a neutral observer standard for assessing whether race played a role, cast in GR 37 as an “objective observer” test. As Judge McMurdie noted in his dissent in State v. Porter, Washington's reformulation of the Batson test “protect[s] the integrity of the jury selection process from both purposeful and unconscious discrimination.” See Porter, 248 Ariz. 392, 407 (App. 2020), rev. granted, Nov. 3, 2020. 
	Following Washington's lead, in January 2020 California's Supreme Court established a Task Force to study the issue of Batson reform. And while this effort was underway, California passed ground-breaking legislation establishing a procedure for Batson challenges modeled substantially after Washington's GR 37.[footnoteRef:3]  [3:  See Assem. Bill 3070, 2019-2020 Reg. Sess., ch. 318, 2020 Cal. Stat., https://legiscan.com/CA/text/AB3070/2019.   ] 

	Other states are responding to the call for Batson reforms. In State v. Holmes, 221 A.3d 407 (2019), the Connecticut Supreme Court upheld a prosecutor's challenge of a minority juror “as consistent with the federal constitutional case law,” but referred the “systemic concerns” about Batson to a Jury Selection Task Force “to consider measures intended to promote the selection of diverse jury panels in our state's courthouses.”  Id. at 412. And in the wake of George Floyd's death, supreme courts or the chief justices of twenty-four states and the District of Columbia issued statements emphasizing the pivotal role of courts in eliminating both conscious and unconscious bias in the legal system. See Harawa, D., The False Promise of Pena-Rodriguez, 109 Cal. L. Rev. ___ (2021) (collecting citations to Court and Chief Justice statements); see also Massachusetts Supreme Judicial Court, Letter from the Seven Justices of the Supreme Judicial Court to Members of the Judiciary and the Bar, mass.gov (June 3, 2020), https://www.mass.gov/news/letter-from-the-seven-justices-of-the-supreme-judicial-court-to-members-of-the-judiciary-and (“As judges, we must look afresh at what we are doing, or failing to do, to root out any conscious and unconscious bias in our courtrooms; to ensure that the justice provided to African-Americans is the same that is provided to white Americans”). 
As the Arizona Court of Appeals urged in Porter, this Court “could (and should) improve the Batson framework to promote the Supreme Court's purpose.” Porter, 248 Ariz. at 399. The proposed Rule does just that, building on the nationwide call for reforms and presenting a workable framework that will end improper discrimination in jury selection in Arizona once and for all.
The Proposed Rule Should Extend to Other Group Statuses. 
While race is undoubtedly special and distinct in American history – and deserves special priority in efforts to make jury selection nondiscriminatory – no person should be denied the opportunity to serve on an Arizona jury because of their membership in a group already protected from discrimination by the Arizona and United States Constitutions or federal antidiscrimination laws. In fact, those groups – which include those identified by sex, gender, religion, national origin, disability, age, and sexual orientation – are already protected against discrimination in the courtroom under this Court's Canon 2.3(C) of Judicial Conduct. The proposed Rule's scope is thus consistent with existing Arizona law. 
1.	The Federal and Arizona Constitutions Already Bar the Use of Peremptory Strikes Based on Race, Gender, or Religion.
It has long been unconstitutional in Arizona courts to exclude someone from a jury because of their race or gender. Batson v. Kentucky, 476 U.S. 79 (1986) (race); J.E.B. v. Alabama, 511 U.S. 127, 129 (1994) (gender); State v. Dewakuku, 208 Ariz. 211 (App. 2004). Studies confirm that the gender composition of juries is used by prosecution and defense alike as a proxy for decision making. See, e.g., Flanagan, F., Race, Gender, and Juries: Evidence from North Carolina, 61 J.L. & Econ. 189 (May 2018) (race and gender composition of randomly selected jury pool has significant effect on probability of conviction); Eisenberg, A., Removal of Women and African Americans in Jury Selection in South Carolina Capital Cases, 1997-2012, 9 Ne. U. L. Rev. 299 (Summer 2017) (finding both defense and prosecution exercised strikes on basis of gender, suggesting the use of gender as proxy for decisional bias). 
Likewise of great importance, the Declaration of Rights in our state's Constitution mandates that no one can be barred from a jury in Arizona because of their “opinion on matters of religion.” Ariz. Const. art. II, § 12; see State v. Finch, 202 Ariz. 410 (2002) (addressing Batson challenge based on religion). 
2.	This Court's Canon of Judicial Conduct 2.3(C) Already Bars the Use of Peremptory Strikes Based on Other Statuses.
This Court's Canon of Judicial Conduct 2.3(C) already bars the use of peremptory strikes to bar persons from serving on Arizona juries on account of a variety of statuses. That Rule requires Arizona courts to prevent:
lawyers in proceedings before the court…[from] manifesting bias or prejudice…based upon attributes including but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, against parties, witnesses, lawyers, or others.
Id. (emphasis added). Jury selection occurs “in proceedings before the court.” See id. Prospective jurors are “others” who fall within the protections of Rule 2.3(C)'s plain text. And striking them from a jury because of their attributes is a form of “bias.” See, e.g., Powers, 499 U.S. at 402 (referring to continuing bias in the jury selection process).
	Arizona law confirms that point. State v. Urrea, 244 Ariz. 443, 445 (2018) (explaining that Batson vindicates the right to a jury without “racial or ethnic bias”); Porter, 248 Ariz. at 396 (using race-based challenges taints jury selection with racial “bias.”). The word “bias” has a well-understood public meaning fully consistent with this logic. See bias, Merriam-Webster.com, https://www.merriam-webster.com/dictionary/bias (“a personal and sometimes unreasoned judgment:  prejudice; [or] an instance of such prejudice.”). This Court should enact the proposed rule to bar the use of peremptory strikes in a manner exhibiting bias against persons “based upon attributes including but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, [and] sexual orientation…” That protection is merely coextensive with Canon 2.3(C). 
Moreover, the proposed Rule is narrower than Canon 2.3(C), and thus conservative in its enumeration of included classes. It only urges the inclusion of protections against peremptory strikes for groups that are both included within Canon 2.3(C) and which are also protected against discrimination in the federal or Arizona constitutions, or under longstanding antidiscrimination laws, including Title VII of the Civil Rights Act (1964), the Age Discrimination in Employment Act (1967), and the Americans With Disabilities Act (1990). 
3.	There Are Sound Empirical and Legal Reasons to Extend the Proposed Rule to Other Protected Groups. 
Sexual orientation. As the Eleventh Circuit noted in Berthiaume v. Smith, 875 F.3d 1354 (11th Cir. 2017), “[g]iven the long history of cultural disapprobation and prior legal condemnation of same-sex relationships, the risk that jurors might harbor latent prejudices on the basis of sexual orientation is not trivial.”  Id. at 1359. Studies show that jurors are far more likely to admit to an inability to be fair to gay defendants, than they are to admit racial bias. McNamarah, C., Sexuality on Trial: Expanding Peña-Rodriguez to Combat Juror Queerphobia, 17 Dukeminier Awards J. Sexual Orientation & Gender Identity L. 393, 400 (2018) (summarizing studies: in one, 17% of jurors said they could not be fair to a gay defendant; in another, 12%; in another, “[t]hree-and-a-half times more people said that they could not be fair and impartial if a party to a case was gay than said that they could not be fair if a party was female, black, or Latino.”). Recognizing the problem, six states now bar discrimination against the seating of LGBT jurors. In a type of Batson reform, three states – Colorado, Minnesota, and Oregon – bar the use of peremptory challenges on the basis of sexual orientation. COLO. REV. STAT. § 13-71-104(3)(a); MINN. STAT. § 593.32; OR. REV. STAT. § 10.030. Similarly, Wisconsin, Illinois, and California straightforwardly bar exclusion from jury service on the basis of sexual orientation. WIS. STAT. §756.001(3); 705 ILL. COMP. STAT. § 305/2; CAL. CIV. PROC. CODE. § 231.
Disability. One in four American adults is disabled.  https://www.cdc.gov/media/releases/2018/p0816-disability.html  Given the history of excluding this large population from many activities in American life, the Americans with Disabilities Act requires states to ensure that persons with disabilities have access to their courts. See Tennessee v. Lane, 541 U.S. 509 (2004). States must “take reasonable measures to remove . . . barriers to accessibility” and provide “all individuals a meaningful opportunity to be heard in its courts.” Id. at 531-32 (internal citation omitted). See also 28 C.F.R. 35.130(b)(7)(i). Additionally, one important category of disability is mental illness that does not incapacitate. Juror attitudes about mental disorders powerfully influence assessments of culpability. Thus, categorically banning persons who experience or understand such disabilities gives effect to invidious bias against not only potential jurors but actual defendants. See Berryessa et al., Impact of Psychiatric Information on Potential Jurors in Evaluating High-Functioning Autism Spectrum Disorder (hfASD), 8 J. Ment. Health Res. Intellect. Disabil. 140 (July 1, 2015) (internal citations omitted). All this militates in favor of including the disabled in juries, to the extent consistent with A.R.S. § 21-202. 
National origin. When this Court adopted Canon 2.3(C), it barred bias in court proceedings on the basis of race, ethnicity, and national origin. The inclusion of these three statuses together in Rule 2.3(C) suggests that they should be included as a group in the proposed Rule, because if not protected, national origin can easily be used as a proxy for impermissible discrimination on the basis of race and ethnicity. See People v. Rambersed, 649 N.Y.S.2d 640, 643 (Sup. Ct. 1996), aff'd, 680 N.Y.S.2d 205 (App. Div. 1998); Castaneda v. Partida, 430 U.S. 482, 495 (1977). 
Age. Age discrimination commonly occurs in the jury selection, as defense and prosecution perceive age as a proxy for conviction bias, and youth as a proxy for defense bias. See Anwar et. al., The Role of Age in Jury Selection and Trial Outcomes, 57 J.L. & Econ. 1001 (Nov. 2014). These exclusions can make a jury impermissibly unrepresentative. See, e.g., Julian v. State, 215 S.E.2d 496, 499 (Ga. Ct. App. 1975) (pool of jurors averaging 69 years of age not fairly representative cross-section of community). 
THE PROPOSED RULE
The United States Supreme Court, and this Court, have recognized that the Supreme Court's Batson jurisprudence establishes a constitutional minimum, which states have the flexibility to expand to provide greater protections. Porter, 248 Ariz. at 396 (noting that “‘states do have flexibility in formulating appropriate procedures to comply with Batson,’ [but that to date] Arizona has not elaborated on the basic framework”) (quoting Johnson v. California, 545 U.S. 259 (2005)); see also Smith v. Robbins, 528 U.S. 259 (2000) (states have “wide discretion, subject to the minimum requirements of the Fourteenth Amendment, to experiment with solutions to difficult problems of policy”). Rule 24 as proposed in this Petition thus expands on the traditional Batson framework to provide greater protections against bias in jury selection in Arizona state court. The proposed Rule draws substantially from Washington's GR 37, with selective refinements intended to clarify the rule, to make it more neutral in application, and to simplify its application by litigants and trial courts. 
Subdivision (a): Policy and Purpose
Subdivision (a) of the proposed Rule states its policy and purpose, to aid in its use and construction. Subdivision (a) makes clear that the Rule aims to broaden protections against discrimination in jury selection beyond the baseline provided in Batson. It borrows language from Washington's GR 37(f) to describe different sources of bias that the Rule is intended to correct, but it goes beyond GR 37 in extending its protections to other categories protected by American constitutional law, Arizona's Constitution, and Arizona Supreme Court Rule 81, the Code of Judicial Conduct, at Canon 2.3(C), as explained more fully above. 
Subdivision (b):  Scope 
Subdivision (b) is drawn verbatim from GR 37 and provides that the rule applies in all civil and criminal trials. Its scope mirrors Batson, which extends to civil trials. See Felder v. Physiotherapy Assocs., 215 Ariz. 154 (App. 2007) (applying Batson in civil case).
Subdivision (c):  Objection 
Subdivision (c) of the proposed Rule contains the procedures for raising and ruling on an objection. While this subdivision generally tracks GR 37, it also incorporates some unique aspects of Arizona law and clarifies procedures relating to the timing of an objection. 
The Objection. Batson requires the objecting party to make a prima facie showing of discrimination, i.e., to provide evidence of purposeful discrimination, before an objection can be considered. Batson, 476 U.S. at 93. The proposed Rule eliminates this requirement, requiring only that the objection be made by “simple citation to this rule,” with further discussion conducted outside the presence of the jury panel. 
Since subdivision (d) of the proposed rule eliminates the purposeful discrimination requirement, an objection that requires only a citation to the rule will ensure that the striking party must provide reasons for the strike or waiver. This, in turn, ensures that possible discrimination will be reviewed by the judge and a complete record will exist for an appellate court to review. The framework of the proposed rule is designed to produce answers on the record when discrimination may be infecting the jury selection process.
Waiver as a Basis for an Objection. Subdivision (c) also explicitly provides that an objection may be based on the waiver of a peremptory challenge, consistent with Arizona case law.[footnoteRef:4] In State v. Paleo, 200 Ariz. 42 (2001), this Court ruled that waiver of a peremptory challenge may be “a relevant circumstance in establishing a prima facie case of discrimination because those of a mind to discriminate could manipulate the rules to prevent the seating of minority jurors.” Id. at 44 (internal quotation omitted). Consequently, because the waiver of a peremptory strike will result in the removal a clearly identified juror, the waiver is not necessarily passive, but may be viewed as an effective strike of an identifiable juror.  [4:  The proposed Rule's application to waivers of peremptory challenges is carried through the remainder of its subdivisions. See App'x A (Proposed Rule 24). ] 

Timeliness of an Objection. In the Batson context, this Court has ruled that an objection is untimely if made after the jury is empaneled and the stricken jurors excused. State v. Harris, 157 Ariz. 35 (1988). Other courts have held differently. See, e.g., City of Seattle v. Erickson, 398 P.3d 1124 (Wash. 2017); Hill v. Berry, 441 S.E.2d 6 (Va. 1994); United States v. Thompson, 827 F.2d 1254 (9th Cir. 1987). In Harris, this Court considered Thompson but distinguished it because, unlike in Harris, the basis for the objection in Thompson was not known until after the jury was empaneled. Harris, 157 Ariz. at 36, n.1. Consistent with that logic, the proposed Rule deems an objection timely if it is made after the jury is empaneled and is based upon information that could not have reasonably been known to the objecting party before the jury was empaneled. Even though the stricken jurors will likely have been excused by this time, the remedy of a mistrial is available to the trial court. See Urrea, 244 Ariz. at 447.
Subdivision (d):  Response 
Under subdivision (d), when a party has objected to a peremptory challenge based on improper bias, the proposed Rule requires the proponent of the challenge to state the reasons why the strike was exercised or waived. This allows the court to make a determination on whether the strike was permissible under the Rule based on a complete record. 
Subdivision (e):  Determination 
Subdivision (e) of the proposed Rule addresses the procedure to be followed by the trial court following an objection to a peremptory challenge under the Rule. The court is required to evaluate the reasons provided for the peremptory challenge, or waiver, in light of the totality of the circumstances. This subdivision of the proposed Rule builds and improves upon GR 37 in several important ways. 
	Key aspects of subdivision (e) are as follows:
	(1) The proposed Rule modifies the third step of Batson, which requires a showing of purposeful discrimination, substituting a more practical standard under which a peremptory challenge is disallowed when the court finds “that any reasonable person could view” race or another protected status as motivating the strike or waiver. In this respect, the proposed Rule departs from GR 37, which used a more cumbersome “objective observer” test to decide whether a strike was improper, imputing to the “objective observer” an “aware[ness] that implicit, institutional, and unconscious biases, in addition to purposeful discrimination, have resulted in the unfair exclusion of potential jurors.” The proposed Rule is far simpler: If no reasonable person could view a peremptory strike as emanating from status-based bias, it stands. Otherwise, it falls. 
	(2) The proposed Rule adds language to incorporate the Court of Appeals' holding in State v. Lucas, 199 Ariz. 366 (App. 2001), that an invalid reason for a strike taints any valid reasons given. Thus, if any reasonable person could find that improper discrimination was a factor in the use or waiver of the challenge, the objection must be sustained “even if other valid reasons are offered.”  See Proposed Rule 24(e).
	(3) The proposed Rule requires the trial court to “explain its ruling on the record.” This requirement facilitates appellate review and is consistent with Porter, in which the Court of Appeals found that the trial court had failed to include necessary findings to support its rejection of a Batson challenge. See 248 Ariz. at 394. 
Subdivision (f):  Circumstances Considered
Subdivision (f) elaborates on the circumstances that the court “may consider” in evaluating the “totality of the circumstances” as required by subdivision (e). As proposed, this subdivision departs from GR 37 in several respects:
(1) The proposed Rule's list of circumstances is permissive, listing circumstances the court “may” consider. It also expressly allows the court to consider information and argument received from the parties on any of those circumstances.
(2) In subdivision (f)(v), the language of the rule was modified from GR 37 to be party-neutral, and to simply provide that the court may consider “any relevant history” regarding the use of peremptory challenges in the present case or in past cases.  
(3) Finally, proposed (f) contains other non-substantive editorial revisions to streamline and clarify the language of GR 37. 
Subdivision (g):  Reasons Presumptively Invalid 
Subdivision (g) lists six reasons for peremptory strikes that are historically linked to stereotypes associated with persons of color such as prior police experiences, friends or family contact with the criminal justice system, residing in a high-crime area, and attributes associated with poverty, morality, or immigration. To address two concerns of prosecutors and judges, the Working Group modified GR 37 to remove “distrust” of law enforcement as a presumptively invalid reason, and added language to provide a simple mechanism – which GR 37 lacked – to rebut the presumption that a peremptory strike falling under one of subdivision (g)'s categories is invalid. 
Making these historically problematic questions presumptively invalid is important because attorneys tend to rely heavily on stereotypes and generalizations when exercising peremptory challenges. See, e.g., Donner, T., Gabriel, R., Jury Selection: Strategy and Science §§ 1-7 to 1-8 (3d ed. 2007). Stereotypes implicitly affect how an attorney perceives a prospective juror. Page, A., Batson's Blind Spot: Unconscious Stereotyping and the Peremptory Challenge, 85 B.U. L. Rev. 155, 209-10 (2005).
Some of the questions are problematic because in the guise of neutrality, they give voice to intertwined stereotypes that disproportionately exclude Black jurors. Poverty is connected to residency, which correlates to residing in areas of high crime, which is linked to negative perceptions of law enforcement. See, e.g., Congdon v. State, 424 S.E.2d 630, 632 (Ga. 1993) (Jurors were struck as the “result of a stereotypical belief that all black Ringgold residents were biased against the sheriff.”); United States v. Bishop, 959 F.2d 820, 828 (9th Cir. 1992) (strike made against poor resident of high crime area of Los Angeles. “Neighborhoods, crime and violence . . . [give] rise to tenacious stereotypes – innocent and unintentional perhaps, but stereotypes nonetheless.”).  
[bookmark: _Hlk60230183]Likewise, Black people have disproportionate contact with the criminal justice system. See Leipold, A., Objective Tests and Subjective Bias: Some Problems of Discriminatory Intent in the Criminal Law, 73 Chi.-Kent L. Rev. 559, 561 (1998) (“[T]here is plenty of statistical evidence that a disproportionate number of African Americans are arrested, charged, and convicted for crimes. . . .”). Often, minority jurors with friends or relatives who have been involved in the criminal justice system are removed by peremptory strikes while similarly situated Caucasians remain on the panel. See, e.g., United States v. Houston, 456 F.3d 1328, 1338 (11th Cir. 2006); Devoil-El v. Groose, 160 F.3d 1184, 1186 (8th Cir. 1998). Strikes based on friends or relatives having contact with law enforcement or the courts have a disparate impact and furthers the group stereotype that prospective minority jurors have negative views of law enforcement or the prosecution.
Being an unwed parent is linked to the stereotype of being immoral or irresponsible. See, e.g., People v. Thomas, 559 N.E.2d 262, 266-267 (Ill. App. Ct. 1990) (Black unwed mother lacked “moral fiber.”). The same can be said for receiving state benefits. United States v. Cobb, 185 F.3d 1193, 1196 n.2 (11th Cir. 1999) (Black mother being unwed and on welfare “reflected on her morality[.]”).
Aside from the listed reasons being anchored in stereotypes, they can also be used as a proxy for race. Living in an area beset with crime can be synonymous with race or ethnicity. Commonwealth v. Horne, 635 A.2d 1033, 1035 (Pa.1994) (“Residence is too closely tied to race [to permit strike on that basis.”]). When the reason for the strike is residence in a high-crime area, this will exclude “everyone who lives on the 'wrong side of town,' which usually has a direct correlation with race.” Cavise, L., The Batson Doctrine: The Supreme Court's Utter Failure to Meet the Challenge of Discrimination in Jury Selection, 1999 Wis. L. Rev. 501, 532 (1999).  
Being a non-native English speaker may be used as a pretext for racial or ethnic discrimination. See, e.g., Pemberthy v. Beyer, 19 F.3d 857, 872 (3d Cir. 1994) (“Because language-speaking ability is so closely correlated with ethnicity, a trial court must carefully assess the challenger's actual motivation . . . .”); United States v. Canoy, 38 F.3d 893, 900 (7th Cir. 1994) (courts should consider with care whether strike based on language ability is not a pretext for discrimination.). 
While the proposed Rule recognizes the objectionability of five of the six questions in GR 37 (eliminating one), the proposed Rule improves on GR 37 by allowing the prosecution to rebut the presumption of invalidity by clear and convincing evidence that the basis for the challenge was unrelated to a protected status. 
Subdivision (h): Reliance on Conduct 
Nearly two decades ago, this Court recognized that when a subjective reason is used to justify a peremptory strike under Batson, there must be objective verification of the reason or it would be invalid. State v. Cruz, 175 Ariz. 395, 399-400 (1993). 
Subjective reasons usually arise from unobserved conduct or are based on an impression. It is virtually impossible for the party opposing a strike to contest subjective reasons and it is absolutely impossible for an appellate court to scrutinize subjective reasons for a strike or waiver. The Cruz Court established a verification requirement because “elusive, intangible, and easily contrived explanations [should be viewed] with a healthy skepticism.” Cruz, 175 Ariz. at 399 (quoting Daniels v. State, 768 S.W.2d 314, 317 (Tex. App. 1998)). Subdivision (h) is consistent with Cruz in requiring the party contemplating use or waiver of a peremptory strike of a person within an identified class to notify the court and opposing counsel of the subjective basis so its existence may be observed, verified, and a record made. Failure to do so renders the subjective reason invalid.
Subdivision (i):  Preserving Existing Law
Subdivision (i) provides that the Rule does not alter any statutory ground for excusing potential jurors. This section ensures that the proposed Rule does not impact Arizona's statutory grounds for disqualifying or excusing jurors from service – including those based on mental or physical disabilities. See A.R.S. §§ 21-201, 202, and 211. The section also makes clear an objection pursuant to Batson v. Kentucky based on purposeful discrimination must be raised independently of the proposed rule in order to be preserved.
alternatives for adopting the proposed rule
Petitioner recognizes that proposed Rule 24 contains several attributes which could be severed in aid of adopting a narrower Rule 24, but that still serves the purposes at the core of this Petition. Options include:
This Court Could Adopt the Rule But Limit the Protected Statuses to Race and Ethnicity.
Washington state's GR 37, on which proposed Rule 24 is based, did not include all categories this Petition proposes to include, and instead is limited to race and ethnicity. If the Court were disposed to enact Rule 24, but without some or all of these categories, the fix is simple: merely strike through any categories to be omitted where they appear in sections (a) and (e) of the proposed rule (which are the only places the categories are enumerated).  
This Court Could Adopt the Rule Without References to Implicit and Unconscious Bias.
Proposed Rule 24 contains several references to “conscious” and “unconscious” bias, similar to the language of Washington's GR 37. See App'x A (Proposed Rule 24) at (a) (“Policy and Purpose”), and (e) (“Determination”). If the Court were disposed to enact Rule 24 without express reference to types of bias, it could do so by deleting those references in Sections (a) and (e) and in the Rule's proposed Comment.  
This Court Could Adopt the Rule Without Proposed Subdivision (g) 
Washington's GR 37 identifies certain reasons that are presumptively invalid as a basis for a peremptory strike, based on their historic disproportionate impact in striking jurors of color. The proposed Rule retains in Section (g) a scaled-back prohibition of those presumptively invalid reasons. Nevertheless, the Court could sever Section (g) without impairing the function of the remainder of the rule. Any such removal could be balanced with a Comment explaining that questions tending to disproportionately exclude jurors of color merit close scrutiny.
CONCLUSION
Arizona has long been at the forefront of judicial and court reforms. This Court should adopt proposed Rule 24, which would respect the equality of all Arizonans by welcoming them equally into the jury box, strengthening the legitimacy of our law. 
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