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	Supreme Court No. R-09-0012

Comment of the State Bar of Arizona Regarding Petition to Amend Rule 92(a)(1) of the Rules of the Supreme Court of Arizona




The petitioner asks this Court to amend Rule 92(a)(1) of the Rules of the Supreme Court to require the presiding judge in each county to “create a randomized case assignment system within each judicial division for all cases in which a judge has not previously been involved….”  Simply put, the issue is whether the power of a presiding judge to assign cases as he or she deems necessary or expedient should be abolished and replaced with an inflexible case assignment system requiring random assignment in all cases.  The State Bar of Arizona, for reasons set forth below, does not believe this is a wise or necessary change, and, as such, opposes the proposed rule change.

Is There a Need for a Rule Change?

After this petition was filed, one of the State Bar’s standing committees solicited views and comments regarding the proposed rule from members of the bar, current and former Superior Court judges, Superior Court presiding judges in a number of Arizona counties (including Maricopa, Pima, Coconino and Yavapai counties) and the National Center for State Courts.
  The overwhelming consensus of those responding can be expressed as follows:  As a general rule for assigning cases, random assignment is desirable and nearly universally practiced in the Superior Court in most counties, but an inflexible rule requiring random assignment in all cases is neither practically possible nor desirable.  Moreover, if a party is dissatisfied with a judicial assignment in a case (either randomly assigned or specially assigned by the presiding judge), the existing Arizona rules give the party the right to replace the judge without showing cause.  See, e.g., Ariz. R. Civ. P. 42(f)(1) (civil matters); Ariz. R. Crim. P. 10.2 (criminal matters).  The State Bar believes that these existing rules assure that fairness and the appearance of impartiality are preserved in judicial assignments in individual cases.

The critical flaw in the petition is its failure to identify any actual problem that the proposed rule would solve.  Rather, the State Bar’s review of the case assignment systems in Maricopa County, Pima County and several rural counties does not reveal any widespread or system problem warranting a change in statewide court administration in all counties, applicable to all cases, civil and criminal.  The State Bar is also concerned that adopting a “one-size-fits-all” approach to case assignment in Arizona, with its vast diversity in population, caseloads and judicial resources from county to county, is likely to create significant problems without conferring a meaningful benefit on litigants or the public.

Current Practice

Not surprisingly, the Superior Court in Arizona’s two largest counties—Maricopa County and Pima County—already assign most cases on a nearly random basis.  (The sheer volume of cases in those courts makes any other system nearly impossible to implement or administer.)  Within each department of the Superior Court in those counties,
 cases are assigned to judges on a random basis unless recusals, disqualifications, workload or other factors requiring ad hoc treatment exist.  Even in the event of routine recusals or disqualifications of judges (with or without cause), cases are generally reassigned in a random fashion by court administration.

Petitioner points to Pima County as an example where petitioner’s goal of complete random assignment has been implemented pursuant to Pima County Local Rule 6.3.  Based on discussions with Pima County court personnel, however, it appears that petitioner’s interpretation of that Rule does not comport with the way the court interprets and applies that Rule.  The State Bar understands that cases in Pima County are assigned in a manner nearly identical to the way they are assigned Maricopa County.  While random assignment is the norm, the presiding judge reserves the authority under the Local Rule to specially assign cases as exigencies warrant.

In Arizona’s smaller counties, one judge frequently serves as the sole judge for a department, making random assignment impossible.  In such counties, case assignments to a particular judge are effectively automatic by virtue of their subject matter.  Reassignments in such counties are handled by the presiding judge on a discretionary basis.

The Need for Discretion

The need for a presiding judge to have discretion in specially assigning certain cases arises in a number of circumstances that are too numerous and nuanced to list comprehensively either in this comment or in any rule that might be proposed.  It is easy, however, to offer several examples that illustrate why preserving such discretion is necessary.

First, a presiding judge may in certain circumstances need to assign cases on a non-random basis to ensure that caseloads are equalized among judges and that each case will receive timely attention.  Certain case types, including capital cases and lengthy civil trials, may require many months of a judge’s full attention.  If a presiding judge were to lack the discretion to assign such cases in a manner calculated to equalize workload, the backlog would quickly become unacceptable as a purely random case assignment system is likely to result in a single judge being required to handle several such cases simultaneously.

Second, there are certain cases in which every Superior Court judge in a given county is ethically unable to accept a case assignment.  Such cases may involve the active participation of a judge of the court as a litigant or witness, or other factors that lend an appearance of impropriety if a case were assigned to any sitting judge in the county.  In these circumstances, random assignment is not possible.  The presiding judge in such cases must seek volunteers from courts in other counties or from a pool of retired judges who serve as judges pro tempore.  In such cases, it can be difficult to find volunteers and many potential substitute judges will disqualify themselves before an acceptable replacement is found.

Third, certain case types may engender an abnormal number of recusals of judges within a department in a given county.  In these cases, reassignments within the county are frequently possible, but are not random, because the presiding judge must defer to the personal decision of individual judges about disqualification.

Fourth, certain cases involving dangerous or vexatious litigants can result in unfortunate harassment of judges and risks to judicial security.  A presiding judge must carefully exercise discretion in such cases in assigning to specific judges to minimize such risks.

Though the foregoing examples certainly do not comprise every instance in which special assignment by a presiding judge may be required, they illustrate the impracticability of a rule that would deprive a presiding judge of all discretion to make case assignments and would instead rely exclusively on random case assignment.

The Arizona Solution

Concerns over case assignments have long been the topic of discussion in Arizona.  To that end, the Supreme Court adopted, after much debate, Arizona Rule of Civil Procedure 42(f)(1), Arizona Rule of Criminal Procedure 10.2, and their counterparts in the family law, probate and juvenile court rules.  These rules allow a party to disqualify a judge without showing cause, and place Arizona in a small minority of States that allow such a practice.  By their nature, these rules prevent pure “randomness” in the ultimate assignment of a judge to a case.  Indeed, they provide parties concerned about judicial assignments with the nearly absolute right to “deselect” a given judge.  Petitioner has availed himself of the procedures under these rules, as have other litigants.

There is an insurmountable logical tension between these rules and the salutary goals of random assignment.  An intellectually honest attempt to achieve randomness cannot be reconciled with the limited judge-shopping that the current rules permit.  In effect, the proposed rule amendment would serve more to interfere with a presiding judge’s ability to effectively administer the courts in an efficient and fair way than it would to achieve any benefits associated with true random selection.

As noted above, the petition does not cite to a single instance of a flawed judicial assignment that requires a statewide rule change.  To the extent any concerns with current practice exist, the State Bar believes that rules such as Rule of Civil Procedure 42(f) and Rule of Criminal Procedure 10.2 more than adequately empower parties to address them.
Conclusion

The State Bar believes that this Court has already implemented sufficient protections against perceived bias in judicial assignments by allowing notices of change of judge without cause.  The State Bar recommends that the Court reject the proposed rule change because it would solve no existing problem and would make administration of the Superior Court in Arizona less manageable, efficient and fair.
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� The written comments of the National Center for State Courts are attached to this comment in Exhibit A.





� The rules also permit parties to request a change of judge for cause, which creates another protection against perceived bias by a judge assigned to a case.  See, e.g., Ariz. R. Civ. P. 42(f)(2) (civil matters); Ariz. R. Crim. P. 10.1 (criminal matters).





� The petition erroneously refers to organizational departments of the court as “divisions.”  “Division” is the term used to refer to an individual judge’s chambers, not a department of the court.
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