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Pursuant to Rule 28, Ariz. R. Sup.Ct., the State Bar of Arizona (“State Bar”) petitions the Court to amend Rule 42, Ariz. R. Sup.Ct., as set forth in the attached appendices.

I. Overview and Summary of Proposed Changes

The State Bar Board of Governors established the Consumer Information and Education Task Force (“task force”) in early 2008 to examine and propose improvements to the communication of legal information and services to the public.  The task force made a number of proposals for changes to the Rules of Professional Conduct related to advertising.  The Board of Governors approved some of those proposals and now petitions this Court to adopt amendments to Ethical Rules 5.5, 7.1 and 7.3 and the comments thereto with the goal of clarifying the current rules, including the nature of information that may be directed to consumers.

A. ER 5.5 (Unauthorized Practice of Law)

ER 5.5(b)(2) states that non-members of the State Bar are ethically precluded from holding themselves out to the public or otherwise represent that they are admitted to practice law in Arizona.  The proposed comment would inform non-members that they may comply with ER 5.5(b)(2) by stating in any advertisement or communication that targets or specifically offers legal services to Arizona residents that the non-member’s practice is limited to federal or Tribal legal matters.
The comment is intended to help non-members comply with Arizona’s ethical rules when they advertise the availability of their services to Arizona residents.  ER 7.1 prohibits a lawyer from using false or misleading communications about the lawyer or the lawyer’s services.  Prospective clients could reasonably assume that any lawyer or law firm advertising legal services to Arizona residents is ethically permitted to represent them regarding Arizona state law matters.  Therefore, it would be inherently misleading for a non-member to fail to inform a prospective Arizona client that her or his practice is limited to federal or Tribal matters.  The proposed amendments to ER 5.5 are set out in Appendix A.

B. ER 7.1 (Communications Concerning a Lawyer’s Services)
The State Bar proposes an amendment to the text of ER 7.1 as well as changes to two comments and the addition of two comments.

The proposed amendment to ER 7.1 would emphasize one of the basic tenets of the Rules of Professional Conduct: lawyers may not have someone else do what the lawyers themselves cannot do.  ER 7.1 already prohibits a lawyer from making “a false or misleading communication about the lawyer or the lawyer’s services.”  The amendment would additionally prohibit a lawyer from knowingly permitting such a communication to be made on the lawyer’s behalf.

Although ER 8.4(a) already prohibits lawyers from violating or attempting to violate the Ethical Rules through the acts of another, the proposed amendment would make a direct connection between that tenet and the advertising rules.  The proposed amendment also would make ER 7.1 consistent with ER 7.3(b), which currently prohibits lawyers from knowingly permitting others to engage in solicitation on the lawyers’ behalf.
The State Bar also proposes to modify two current comments and add two comments to clarify the balance of ER 7.1, which provides that a communication is false or misleading “if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.”

The proposed addition to Comment 1 would inform lawyers that “[a] clear and conspicuous disclaimer or qualifying language may preclude a finding that a statement is false or misleading.”
The proposed changes to Comment 3 would further clarify what may be considered a false or misleading communication.  First, due to concerns that some lawyer advertisements and communications appear to promise or guarantee a particular outcome or result, Comment 3 should be amended to specifically state that “[p]romising or guaranteeing a particular outcome or result is misleading.”

Second, “appropriate disclaimer” in Comment 3 should be changed to “clear and conspicuous disclaimer” to make it consistent with the requirement in ER 7.2(f) that certain required communications be clear and conspicuous.  The reference to ER 7.2(e)(1) should be deleted because no such provision exists in the current rules and the subject matter of current ER 7.2(e) does not pertain to the subject matter of Comment 3.

The proposed new Comment 5 would disclose the standard used to determine whether a communication is “false or misleading.”  The task force considered the following standards: the “least-sophisticated person” (which is the test for Arizona consumer fraud matters); an “ordinary person”; and a “reasonable person.”  The State Bar recommends that the standard be that of a reasonable person.  The task force settled on this recommendation because that is the standard set forth in Comments 2 and 3 to ER 7.1.
The proposed new Comment 6 references the proposed comment to ER 5.5(b)(2) set forth above.  Comment 6 would state that “[a] non-member’s failure to inform prospective clients that the lawyer is not licensed to practice law by the Supreme Court of Arizona or has limited his or her practice to federal or Tribal legal matters may be misleading.”
The text of the proposed rule changes is attached hereto as Appendix B.

C. ER 7.3 (Direct Contact with Prospective Clients)
The State Bar recommends three changes to the text of ER 7.3 and its comments.

First, as with the proposal to amend the text of ER 7.1, the State Bar proposes amending ER 7.3(a) to prohibit, in most instances, lawyers from knowingly permitting solicitation by others on the lawyer’s behalf by in-person, live telephone or real-time electronic contact where a motive for the lawyer’s doing so is the lawyer’s pecuniary gain.  The amendment would clarify, once again without the need to refer to ER 8.4(a), that lawyers may not knowingly permit others to solicit employment from a prospective client on their behalf when a motive for doing so is the lawyer’s pecuniary gain, unless certain criteria are met.  The proposed amendment would make paragraph (a) consistent with paragraph (b), which currently prohibits a lawyer from “knowingly permit[ting] solicitation on the lawyer’s behalf.”
Second, the State Bar recommends three changes to clarify ER 7.3(c) and the comments thereto, which among other requirements details the procedures lawyers must use when submitting copies of direct solicitations to the State Bar and this Court.

The first change would be deleting ER 7.3(c)(4)(B), which requires lawyers to verify the identity and knowledge of the specific need of the intended recipients of a communication or advertisement.  There does not appear to be a need to “verify” the identity and knowledge of the specific legal need of the prospective client because ER 7.2(c)(4)(A) already requires lawyers to disclose how the identity and specific legal need of the intended recipients were discovered.  Disclosure of the manner in which the lawyer discovered the identity and specific legal need of the intended recipient should be sufficient for the State Bar and recipients of a lawyer’s communication to determine how the lawyer obtained the information and why the lawyer believes the recipient is in need of legal services regarding a particular matter.  Furthermore, in many instances, there may be no way to “verify” the information without substantial effort.  In other instances, the need to verify would be superfluous.  For example, if a lawyer receives information regarding court filings from a company that monitors the daily filings in a court clerk’s office, there would be little benefit to requiring the lawyer to go to court to “verify” the information the lawyer was given.

The second proposed change is adding a comment to clarify the specific type of documents a lawyer must submit to the State Bar and this Court to comply with ER 7.3(c).  The current rule requires lawyers to submit copies of ER 7.3(c) solicitations to the State Bar and this Court at the time of dissemination.  The proposed comment would provide that lawyers have two options for submitting these copies to the State Bar and the Supreme Court.  Lawyers could either submit copies of every solicitation they send or they could comply by submitting “a single copy of any identical communication published or sent to more than one person and a list of the names and mailing or e-mail addresses or fax numbers of the intended recipients and the dates identical solicitations were published or sent.”  The comment also would clarify that lawyers could submit these documents to the State Bar on a monthly basis.

The third and final proposed change would add a comment to allow the State Bar to dispose of submissions received under ER 7.3(c) one year after receipt.  Current ER 7.3(c)(1) does not state how long the State Bar must retain these submissions and, as far as can be determined, the State Bar has never destroyed any submissions.

Because of the additions, some comments would be renumbered.  The text of the proposed rule changes is attached hereto as Appendix C.

II.  Text of Proposed Rule Changes
The text of the proposed rule changes are attached hereto in Appendices A, B, and C.  The changes are shown in legislative format, with additions underlined and deletions shown with strikethroughs.

III.  Conclusion

For the reasons set forth above, the State Bar of Arizona respectfully petitions this Court to amend Ethical Rules 5.5, 7.1 and 7.3 of Supreme Court Rule 42, as set forth in the Appendices.  The State Bar believes these changes will clarify the advertising rules for lawyers and improve communications to the public.
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