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IN THE SUPREME COURT
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Pursuant to Rule 28(e) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits the following as its comment to the above-captioned Petition.    
The State Bar of Arizona is encouraged by the progress of the FASTAR pilot program in Pima County.  Data from the program’s first two years indicates an increase of jury trials with a significantly decreased time from case initiation to disposition.  This initial data indicates that the FASTAR program has promise to achieve its objectives of increasing access to the jury trial system, while still providing for efficient, streamlined resolution of lower-dollar cases.  
Because the FASTAR program has only been in effect for two full years, however, the State Bar does not at this time endorse the proposed permanent adoption of the FASTAR rules.  Instead, the State Bar recommends that the Court extend the current pilot program for an additional three years through an administrative order.  At the same time, the State Bar recommends that the Court adopt the Petitioner’s other proposed modifications to the FASTAR rules (with one proposed change, discussed below). Among other things, the Petitioners’ proposed modifications would permit other counties to implement the FASTAR program, which will provide valuable feedback that can be taken into account in formulating a permanent set of FASTAR rules following the conclusion of the proposed extended pilot program. 
BACKGROUND
In 2017, based on the recommendation of the Committee on Civil Justice Reform, the Court established a “pilot program in Pima County under which plaintiffs can opt for a short trial in court instead of compulsory arbitration.”  See Admin. Order 2017-116 (Oct. 26, 2017).  The pilot program, called the “Fast Trial and Alternative Resolution Program” or “FASTAR,” was for three years and is currently set to expire on October 31, 2020.  
Under the FASTAR rules, a plaintiff suing only for monetary damages and only amounts less than $50,000 may opt for either (1) a fast trial before a judge or jury or (2) arbitration.  Before the pilot program, such cases were subject to compulsory arbitration.  Under the pilot program, the choice is plaintiff’s to make.  FASTAR 103.  A party may appeal a final judgment from a FASTAR trial to the court of appeals.  FASTAR 118(d).  If a plaintiff chooses arbitration via FASTAR’s “Alternative Resolution” rather than a trial, then the plaintiff may not appeal the arbitrator’s decision, but other parties may appeal to the superior court.  FASTAR 126(a)(2).  If appealed, the parties are entitled to a trial de novo on all issues determined by the arbitrator.  FASTAR 126(d).
During the three-year pilot, the superior court and the Administrative Office of Courts were required to monitor the program and submit an annual progress report.  Id.  The first of three reports was issued on March 4, 2019, and is attached as Exhibit A.  The second report was issued on December 12, 2019, and is attached as Exhibit B.  Because the program is currently in its third year, the third report is not yet available.  The reports disclose that:
· plaintiffs chose the “Fast Trial” option in approximately 43% of eligible cases in year 1 and in 40.2% of eligible cases in year 2;
· on average, a case’s time to disposition shrunk from approximately 8 months pre-FASTAR to approximately 5 months;
· there were 5 FASTAR trials during year 1 and 15 FASTAR trials during year 2;
· there was 1 appeal from a FASTAR trial.
Ex. B at 3-4.  The reports also note that there is a case pending before the Arizona Supreme Court challenging the FASTAR program.  Ex. B at 4; see Duff v. Lee, 246 Ariz. 418, 439 P.3d 1199 (App. 2019), review granted Duff v. Lee, Case No. CV-19-0128-PR.  Oral argument was held on February 18, 2020, but the case remains under consideration by the Court (as of Apr. 24, 2020).  Among other things, the case challenges that the FASTAR program conflicts with A.R.S. § 12-133, which states that the “superior court, by rule of court, shall . . . [r]equire arbitration” in cases seeking monetary damages of less than certain threshold amounts.
In both reports, “there are no recommendations now for changes to the FASTAR program.”  Ex. B at 4.  The December 2019 report states that the “data continues to be promising” due to the decrease in time to disposition, the significant number of cases in the Fast Trial track, and the low rate of appeals.
the petition
In Petition R-20-0012, the Presiding Judge of Pima County Superior Court (Judge Kyle Bryson) asks the Court to permanently adopt the FASTAR rules, based on Pima County’s positive experience with the pilot program. The Petitioner also requests that the FASTAR rules be amended so that they are available for use in every county’s superior court if the superior court decides to “establish[] a program for a fast trial with an alternative resolution option.”  Petition at 5.  As Petitioner explains, “[t]his modification would allow any of Arizona’s 15 counties to establish a permanent FASTAR program by local rule, administrative order, or policy.”  Id. 
In addition to making the rules permanent and allowing for expansion to other counties, the Petition proposes various other substantive and non-substantive amendments to the rules.  See Petition at 5-18 (describing rules and proposed changes).
The Petition explains that the FASTAR program allows plaintiffs their day in court but “eliminates the need for an expensive trial de novo following an arbitration, provides trial experience for attorneys, and underscores the historic and cultural role of juries in the American justice system.”  Petition at 4.
the state bar recommends that the pilot program be extended and that petitioner’s proposed changes be implemented through administrative order, rather than as a permanent rule
The Pilot Program Should Be Extended By Administrative Order For An Additional Three-Year Period.

The State Bar is supportive of the FASTAR program and its goals, and shares in Petitioner’s view that the results so far are promising. This initial data shows that the FASTAR program is achieving some of its objectives.  The State Bar believes, however, that it is premature to permanently adopt the program.  Instead, the State Bar recommends that the pilot program be extended for an additional three years, with certain modifications as proposed by Petitioner--including that the pilot program be expanded to allow other counties to participate. 
The FASTAR pilot program still has nearly another year of its initial three years of experience and data to gather -- but it will be a year with skewed data due to pandemic limitations.  The progress reports filed with the Arizona Judicial Council for the program’s first two years show promising but limited data concerning use of court resources, case-type, litigant satisfaction, and other measurements of the program’s goals.  The only information on litigant experience is “Anecdotal Information” contained in the initial report to the Arizona Judicial Council (Exhibit A), stating that “[c]omments from lawyers about the FASTAR system have been split,” and noting: (i) concerns from  personal injury plaintiffs’ lawyers about the cost of securing the testimony of treating physicians; and (ii) concerns about a plaintiff’s inability to appeal an arbitrator’s decision under the Alternative Resolution Track.  See Exhibit A, at pp. 3-4.[footnoteRef:1] [1:  This type of information may be forthcoming through the Comment process from the Pima County Bar Association or other litigants who have participated in the program.] 

It also appears from the available data that the use of the Fast Trial option has not been selected as often in tort motor vehicle cases as in other types of cases, such as contract/debt collection cases.  Statistics from Pima County show, for example, that since the program’s inception, approximately 73% of motor-vehicle tort case plaintiffs have selected the Alternative Resolution option rather than the Fast Trial option, compared with approximately 49% of contract cases, 50% of non-motor-vehicle tort cases, and 19% of unclassified civil cases.  Thus, the FASTAR program is not currently appealing to a large category of litigants, i.e., those in low-dollar value motor-vehicle tort cases, that it was intended to attract.  This disparity suggests that additional study is warranted to determine if other rule modifications should be made to expand the use of the program in tort cases. 
Additionally, the State Bar is informed that Maricopa County is currently evaluating implementation of the FASTAR program, and that other smaller counties (Yuma and Yavapai) are also considering doing so.  The State Bar urges the Court to encourage other counties to implement the FASTAR pilot program because it would be useful to gain additional information from the experience of counties both larger and smaller than Pima County, before the FASTAR rules are adopted on a permanent basis. For example, there is a concern that the program’s increased reliance on courts for trials may present unique challenges in a larger county such as Maricopa.  Additional data over a longer period of time would allow the Court and stakeholders to better evaluate the benefits and costs of the program, including its feasibility in other counties with varying geographic realities and divisions of the superior court.  Thus, any extension of the pilot program as proposed by the State Bar should include Petitioner’s proposed modifications to the FASTAR rules to permit other counties to participate.  The Court also should continue to require periodic reporting to the Arizona Judicial Council, from all jurisdictions implementing the pilot program.
Finally, the pending Duff v. Lee matter leaves the FASTAR program under a cloud of uncertainty.  That case should be resolved before the Court considers permanent changes to the program.  
Taking all of the foregoing into account, the State Bar believes that extending the pilot program for an additional three years will allow more flexibility to modify the applicable rules to address gaps and other issues with the program’s implementation as its use expands to other counties.  This is preferable to adopting the rule permanently at this time, which would make it more difficult to adjust as additional data and experience is gained.
Petitioner’s Proposed Modifications Should be Adopted, With One Proposed Change.

The Petition proposes several modifications to existing FASTAR rules.  With one minor exception, the State Bar agrees that the proposed changes should be adopted, either as part of the extended pilot program as supported by the State Bar, or in any permanent rule that the Court may adopt.
The State Bar proposes one modification to Petitioner’s proposed changes, as follows.  Petitioner proposes adding a new section (d) to Rule 102, titled “Exceptions,” which provides that: “If extraordinary case characteristics indicate that an otherwise eligible case is not suitable for FASTAR, a party for good cause shown may request the court under Civil Rule 26.2 to assign the case to a different tier.”  However, FASTAR eligibility is not expressly tied to Rule 26.2’s tiering system. The objective of the Petition would be better served if a new section (d) to Rule 102 instead read as follows:  “If extraordinary case characteristics indicate that an eligible case is not suitable for FASTAR, a party for good cause shown may request the court to exclude the case from the FASTAR program and allow it to proceed under the Arizona Rules of Civil Procedure applicable to non-FASTAR cases.”  This language more clearly implements the Petition’s stated intent of providing a “safety valve” that allows the court to remove a case from the FASTAR program.
If the Court Permanently Adopts the FASTAR Rules, It Should Do So as Part of the Arizona Rules of Civil Procedure.

Finally, if the Court grants the Petition and adopts the FASTAR rules on a permanent basis, it should do so through amendments to the Arizona Rules of Civil Procedure rather than by administrative order. This approach would be similar to that taken in Ariz. R. Civ. P. 8.1, which implements the commercial court program and expressly provides that the rule only applies in those counties that have elected to establish a commercial court.  If the Court elects to permanently adopt the FASTAR rules as part of the Arizona Rules of Civil Procedure, some additional modifications would be needed to conform them with existing rules, including Rules 72 through 77 governing mandatory arbitration.
CONCLUSION
For the stated reasons, the State Bar recommends that the Court withhold adoption of the FASTAR program at this time. It should, instead, extend and broaden the pilot program for an additional three years to allow further study.  Additionally, whether or not the Court adopts the rules on a permanent basis, it should amend them as proposed by Petitioner, with the one modification suggested by the State Bar in this comment.
	RESPECTFULLY SUBMITTED this 1st day of May, 2020.
		                                                 /s/ Lisa M. Panahi
		                                            Lisa M. Panahi
		                                              General Counsel
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