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Maret Vessella, Bar No. 019350

Chief Bar Counsel, State Bar of Arizona
4201 North 24™ Street, Suite 100
Phoenix, AZ 85016-6288

Telephone: (602) 340-7240

Email: maret.vessella@staff.azbar.org

IN THE SUPREME COURT

STATE OF ARIZONA
In the Matter of: Supreme Court No. R-19-
PETITION TO AMEND RULE 56 PETITION
OF THE ARIZONA RULES OF (Expedited consideration requested)
SUPREME COURT

Pursuant to Rule 28(a), Ariz. R. Sup. Ct., the State Bar of Arizona, respectfully
petitions this Court to amend the Arizona Supreme Court Rules related to diversion
in accordance with recommendations made during the operational review of the
lawyer regulation process that was directed by the Court through Administrative
Order No. 2019-24.

L. Purposes of the Proposed Rule Amendment.

The purposes of the amendment are to align the diversion rules and achieve
greater efficiency in the processing of discipline cases. Currently, bar counsel is
authorized to enter into a diversion agreement with a respondent, without an order,

when the case is in Intake, prior to an investigation pursuant to Rule 55(b). Once
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the case has been referred from Intake for an investigation, bar counsel no longer
has the authority to enter into a diversion agreement with the respondent without the
authorization and order of the Attorney Discipline Probable Cause Committee
(“Committee”). The operational review identified this as an inconsistency in the
rules and recommended that the diversion rule be amended to allow bar counsel to
have the authority to enter into a diversion agreement, without an order, whether the
case is in Intake or has been investigated. That amendment would create consistency
in the rules and would further result in a shorter overall processing time for those
cases. Currently, it can take several months for a recommendation for diversion to
be placed on a Committee calendar, to be heard and an order issued. Allowing
diversion agreements without seeking authorization by the Committee would reduce
the overall processing time by several months.

Attached as Appendix A is a copy of the current rule in legislative format,’
reflecting the proposed amendments to Rule 56. Attached as Appendix B is a clean

copy of the proposed rule.

I Additions in the text of the rule are shown by underscoring and deletions from

text are shown by strikethroughs.
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II.  Explanation of the Proposed Amendments.
Rule 56. The amendment to Rule 56 removes the requirement that bar counsel
make a recommendation for an order of diversion to the Committee for authorization

if the case was investigated pursuant to Rule 55(b).

III. Request for Expedited Consideration.

Petitioner requests cxpedited adoption of the proposed rule amendment as
permitted by Rule 28(h), Ariz. R. Sup. Ct. Following the operational review of the
lawyer regulation process, the Court held a meeting to review the recommendations
made by the auditors. The Chief Justice, Vice Chief Justice, Director of the
Administrative Offices of the Court and the State Bar met to discuss the operational
review and the specific recommendations made. At that meeting, the Court and the
Director of the Administrative Offices of the Court suggested that a petition to
amend Rule 56 could be filed and considered on an expedited basis.

The President of the State Bar, Brian Furuya, is aware of this petition and
authorized its early filing with the Court subject to the State Bar Board of Governor’s

anticipated approval on September 27, 2019.
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Wherefore, Petitioner respectfully requests that the Court amend the Supreme

Court Rule as proposed in Appendix A to this Petition.

RESPECTFULLY SUBMITTED this ‘2vdday of &M ,2019.

Ware ity sella

Maret Vessella
Chief Bar Counsel

Electronic copy filed with the
Clerk of the Supreme Court of Arizona
this Z5VOday of |Ausrt ,2019.
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APPENDIX A

Rule 56. Diversion
(a) [No change]
(b) [No change]

(¢) Diversion agreement or order. If diversion is offered and accepted prior to
submission of the matter to the committee, an-investigation-pursuant-to-Rule
55(b); the agreement shall be between the attorney and bar counsel. If bar
counsel recommends offers diversion after an investigation pursuant to Rule
55(b) and the attorney does not accept the offer of diversion, but-before
autherization—to—file—a—complaint; the recommendation for an order of
diversion shall be submitted to the committee for consideration. If the
committee rejects the recommendation, the matter shall proceed as otherwise
provided in these rules. If diversion is offered and accepted after authorization
to file a complaint, the matter shall proceed pursuant to Rule 57. If the
presiding disciplinary judge rejects the diversion agreement, the matter shall
proceed as provided in these rules.

(d) [No change]

(e) Dismissal. After successful completion of diversion under these rules, the
matter shall be dismissed by bar counsel or by order of the committee, the
presiding disciplinary judge, a hearing panel, or the court. Dismissal under
this rule shall not preclude bar counsel from using the fact of an agreement or
an order of diversion and the facts of the underlying matter in other discipline
proceedings, except that the agreement or the order shall not be considered as
a prior disciplinary offense in aggravation.




APPENDIX B

Rule 56. Diversion

(a) [No change]

(b) [No change]

(¢) Diversion agreement or order. If diversion is offered and accepted prior to

submission of the matter to the committee, the agreement shall be between the
attorney and bar counsel. If bar counsel offers diversion after an investigation
pursuant to Rule 55(b) and the attorney does not accept the offer of diversion,
the recommendation for an order of diversion shall be submitted to the
committee for consideration. If the committee rejects the recommendation,
the matter shall proceed as otherwise provided in these rules. If diversion is
offered and accepted after authorization to file a complaint, the matter shall
proceed pursuant to Rule 57. If the presiding disciplinary judge rejects the
diversion agreement, the matter shall proceed as provided in these rules.

(d) [No change]

(e) Dismissal. After successful completion of diversion under these rules, the

matter shall be dismissed by bar counsel or by order of the committee, the
presiding disciplinary judge, a hearing panel, or the court. Dismissal under
this rule shall not preclude bar counsel from using the fact of an agreement or
an order of diversion and the facts of the underlying matter in other discipline
proceedings, except that the agreement or the order shall not be considered as
a prior disciplinary offense in aggravation.



