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IN THE SUPREME COURT
STATE OF ARIZONA
	[bookmark: _zzmpFIXED_CaptionTable]In the Matter of:
PETITION TO AMEND RULE 5.4 OF THE ARIZONA RULES OF CIVIL PROCEDURE
	Supreme Court No. R-19-0003
COMMENT OF THE 
STATE BAR OF ARIZONA





Pursuant to Rule 28(D) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits the following as its Comment to the above-captioned Petition.  
The State Bar endorses the Petition proposed by the Honorable Sara J. Agne and the Rule 5.4 Working Group.  The Petition seeks to add a new definition and a new subsection (i) to Rule 5.4 to govern the procedure for placing a case-initiating document, such as a complaint, under seal. 
The State Bar proposes one modest revision to the Petition’s proposed amendments to Rule 5.4.  Specifically, instead of having a seven-day time limit for the submitting party to file a notice, stipulation, or motion for dismissal under Rule 41 in Proposed Rule 5.4(i)(2)(C), the State Bar recommends that the Rule require the submitting party to promptly file a notice, stipulation, or motion for dismissal under Rule 41 if the submitting party no longer wishes to prosecute the action due to the court’s denial of the submitting party’s motion or stipulation to file the case-initiating document under seal.  
The State Bar believes that the change to Rule 5.4(i)(2)(C) is necessary to avoid a potential inconsistency between proposed Rule 5.4(i)(2)(C) and Rule 41.  Under Rule 41, a plaintiff may voluntarily dismiss an action at any time before an opposing party serves an answer or motion for summary judgment.  See Ariz. R. Civ. P. 41(a)(1)(A)(i).  A plaintiff also may seek an order of dismissal at any time based on stipulation or motion.  See Ariz. R. Civ. P. 41(a)(1)(A)(ii) and (2).  Thus, proposed Rule 5.4(i)(2)(C)’s seven-day time limit to file a notice, stipulation, or motion under Rule 41 imposes a shorter deadline than Rule 41 permits.  However, the addition of the word “promptly” in the text of Rule 5.4(i)(2)(C), as proposed by the State Bar, puts the submitting party on notice that it should take prompt action to dismiss its complaint if the court denies the submitting party’s request to seal a case-initiating document and the submitting party no longer wishes to prosecute its complaint.
A blackline of the State Bar’s correction to the Petition[footnoteRef:1] is reflected in Appendix A.  A clean version of the State Bar’s correction to the Petition is reflected in Appendix B. [1: 	Because the State Bar endorses the Petition and only makes the one small change to Proposed Rule 5.4(i)(2)(C), Appendix A adds blackline changes to the Proposed Rule.  ] 


       RESPECTFULLY SUBMITTED this ____day of__________________, 2019.


Lisa M. Panahi
General Counsel




Electronic copy filed with the
Clerk of the Supreme Court of Arizona
this _____ day of ___________________, 2019.

by: _______________________________ 
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