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PETITION 




Pursuant to Rule 28(a), Ariz. R. Sup. Ct., the State Bar of Arizona (“the state bar”) petitions the Court to amend Rule 70. The proposed amendments are necessary to clarify the scope of the public’s access to information and records maintained by the state bar. The proposed rule incorporates the state bar’s present practice of responding to routine requests for information and records.
DISCUSSION
The current rule addresses the non-public nature of the “work product of state bar staff [and] bar counsel,” but does not specifically address internal communications between state bar staff or internal notes, memoranda or similar documents. The current rule also does not specifically address the public’s access to documents provided to the Attorney Discipline Probable Cause Committee (“committee”) for its review and consideration, probation compliance records, medical records, witness interview recordings and transcripts, or tax records.
The proposed rule will clarify the documents and records the state bar may disclose to individuals and other entities prior to the record and proceedings becoming matters of public record. It also addresses the public’s access to documents while charges are being reviewed or investigated by bar counsel.
  Attached as Exhibit A is a copy of the current rule in legislative format,[footnoteRef:1] reflecting the proposed amendments to Rule 70. Attached as Exhibit B is a copy of the proposed rule. [1:  Additions in the text of the rule are shown by underscoring and deletions from text are shown by strikethroughs.] 

Rule 70(a)(3) should be amended to reflect that access to information continues for six months from the date the committee dismisses a charge of misconduct.
Rule 70(a)(4) should be deleted because Rule 70(3)(a) addresses the timeframe that all dismissals are public.
Proposed Rule 70(a)(4) should be amended to address the availability of information in contempt proceedings (Rule 47(h)(4)) and alleged violations of probation (Rule 60(a)(5)).
Rule 70(b)(1) should be amended to clarify and define the scope of the work product exception to the availability of information to the public.  
Proposed Rule 70(b)(3) should be adopted to clarify that written submissions to the committee by the state bar, respondents, or complainants are confidential from the public.  Committee meetings are confidential pursuant to rule 50(f).  Submissions to the committee are maintained as non-public which is consistent with the confidential nature of proceedings.
Proposed Rule 70(b)(8) simply changes the reference to the “Attorney Consumer Assistance Program” to the “state bar’s intake department” to which it is commonly referred.  The current rules do not define “Attorney Consumer Assistance Program.”
Proposed Rule 70(b)(13), (14) and (15) should be adopted to ensure that medical records, recordings and transcripts of witness interviews, and tax records, respectively, do not become matters of public record.  These items are currently treated as confidential work product or are frequently the subject of a request for protective order.
Rule 70(c)(1) should be reformatted to clarify the rule as to when certain information becomes accessible to the public.
Proposed Rule 70(c)(3) should be adopted to note that matters under open investigation by the state bar or in the prescreening process are not subject to being subpoenaed.
Proposed Rule 70(c)(4) should be adopted to clarify the types of documents and records that may be disclosed to other agencies and entities.
Proposed Rule 70(c)(8) should be adopted to clarify that documents sealed pursuant to Rule 70(b) can be used in formal proceedings.
No petition to amend Rule 70 has been filed within the past five years.
CONCLUSION
The proposed rule amendments are intended to clarify the availability of information, documents, records and other items kept by the state bar in its normal course of business. It is not intended to substantively alter the manner in which the state bar presently interprets Rule 70 or provides information and records upon request.
The State Bar of Arizona respectfully petitions the Court to amend Rule 70, Ariz. R. Sup. Ct., for the reasons stated herein and as proposed in Exhibit B.
RESPECTFULLY SUBMITTED this 10th day of January, 2019.

Maret Vessella
Chief Bar Counsel
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