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[bookmark: _Hlk525646989][bookmark: _Hlk525647219]	Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, the State Bar of Arizona (the “State Bar”) respectfully petitions this Court to adopt one clarifying amendment to the Arizona Rules of Civil Procedure as recently amended effective July 1, 2018. The amendment proposes to clarify Rule 26(c) of the Arizona Rules of Civil Procedure (entitled, “General Provisions Governing Discovery”) to add a new subsection (5) (entitled, “Sealing Orders”), providing that any request for, or order permitting, documents to be filed under seal is subject to the requirements of Rule 5.4 of the Arizona Rules of Civil Procedure (entitled, “Sealing and Unsealing Court Records”). 
	The proposed amendment is attached to this Petition as Appendix “A” (clean version) and Appendix “B” (a blackline version). The discussion below explains the basis for the requested clarifying amendment. 
PROPOSED CLARIFYING AMENDMENT TO RULE 26(c) OF THE ARIZONA RULES OF CIVIL PROCEDURE

	In 2017, this Court approved new Rule 5.4, which took effect on January 1, 2018. Rule 5.4 provides both substantive standards and procedures governing the sealing and unsealing of documents in unsealed civil actions. It applies both to requests to seal individual documents in whole or in part, and to requests to seal categories of documents. See Ariz. R. Civ. P. 5.4(c)(3)(A) through (C). Before the adoption of Rule 5.4, there was no uniform statewide procedure governing the sealing or unsealing of documents in civil actions. 
	Separately, Rule 26(c) addresses the issuance of protective orders by the court. In some circumstances, a protective order issued under Rule 26(c) may provide or require that certain documents or categories of documents must be filed under seal. In that limited circumstance, there is an obvious interplay between Rule 26(c) and Rule 5.4, which contains standards applicable to sealing orders. See Ariz. R. Civ. P. 5.4(c)(3). Although Rule 5.4 applies on its face to any sealing or unsealing order issued in an unsealed civil action (with limited exceptions, including where sealing is authorized by statute), Rule 26(c) does not cross-reference Rule 5.4, creating an ambiguity and potential confusion. 
The proposed amendment clarifies this by adding a new subsection (5) to Rule 26(c), which reads: “Sealing Orders. Any request under Rule 26(c) for an order to file a document under seal must clearly state the facts and law justifying filing the document under seal, including, if applicable, why the request satisfies the requirements of Rule 5.4(c)(2). Any sealing order issued under this rule is subject to the requirements of Rule 5.4(c)(3).” 
The State Bar believes that the proposed amendment will provide clarity and will forestall unnecessary confusion, by expressly requiring that any request under Rule 26(c) that seeks permission to file documents under seal, and any order under Rule 26(c) permitting documents to be filed under seal, must satisfy Rule 5.4’s standards where those are applicable. 
CONCLUSION
	For the foregoing reasons, the State Bar respectfully petitions this Court to adopt the clarifying amendment set forth in Appendix A. 
       RESPECTFULLY SUBMITTED this ____day of__________________, 2019.


Lisa M. Panahi
General Counsel
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