or recorded statement.

(4) At Sentencing. The right to be heard at sentencing allows the victim to present
evidence, information, and opinions about the eriminal offense, the defendant, the
sentence, or reslitution, The vietim also may submit a written or oral impact
statement to the probation officer for use in any presentence report.

(b) Assistance and Representation.

(1) Right to Prosecufor’s Assistance. A vietim has the right to the prosecutor’s
assistance in asserting rights enumerated in these rules or otherwise provided by
law. The prosecutor must inform a vietim of these rights and provide a vietim with
notices and information that a victim is entitled to receive from the prosecutor by
these rules and by Faw.

(2) Standing. The prosecutor has standing in any criminal proceeding, upon the
vietim’s request, to assert any of the rights to which a victim is entitled by these
rules or by any other provision of law.

(3) Conflicts. If any conflict arises between the prosecutor and a victim in asserting
the victim's rights, the prosecutor must advise the victim of the right to seek
independent legal counsel and provide contact information to the appropriate
state or local bar association for referral to a lawyer.

(4) Representation by Counsel. In asserting any of the rights ennmerated in these
rules or provided by any other provision of law, a victim has the right to be
represented by personal counsel of the victim’ s choice. At any proceeding to
determine restitution, the vietim has the right to present information and make
argument to the court personally or through counsel.

(5) Appointment of Victim's Representative. Upon request, the court must appoint a
representfative for a minor victim or for an incapacitated vietim, as provided in
AR.S. § 13-4403. The court must notify the parties if it appoints a representative.

(¢) Vietim’s Duties.

(1) Generally. Any victim desiring fo claim the notification rights and privileges
provided in these rules must provide his or her full name, address, and telephone
number to the entity prosecufing the case and to any other enftity from which the
vietim requests notice, and to keep this information current.

(2) Legal Entilies.

(A) Designation of a Representative. If a vietim is a corporation, partnership,
association, or other legal entity that has requested nofice of the hearings to which
I




it is entitled by law, that legal entity must promptly designate a representative by
giving nolice to the prosecutor and to any other entity from which the vietim
requests notice. The notice must include the representative’s address and
telephone number.

(B) Notice. The prosecutor must notify the defendant and the court if the
prosecutor receives notice under (¢)(2)(A).

(C) Effect. After notice is provided under (¢)(2)(B), only the representative
designated under (¢)(2)(A) may assert the victim’s rights on behalf of the legal
entity.

(D) Changes in Designation. The legal entity must provide any change in
designation in writing to the prosecutor and to any other entity from which the
vietim requests notice. The prosecutor must notify the defendant and court of any
change in designation.

(d)Waiver. A victim may waive the rights and privileges enumerated in these
rules. A prosecutor or a court may consider a victim's failure fto provide a current
address and telephone number, or a legal entity's failure fo designate a
representative, to be a waiver of notification rights under these rules,

(e) Court Enforcement ol Vietim Notice Requirements,

(1) Court’s Duty to Inquire. At the beginning of any proceeding that takes place
more than 7 days after the filing of charges by the State and at which the victim
has a right to be heard, the court must inquire of the State or otherwise determine
whether the vietim has requested notice and has been notified of the proceeding,

(2) If the Victim IHas Been Notified. If the vietim has been notified as requested, the
court must further ingquire of the State whether the victim is present. 1f the vietim
is present and the State advises the court that the vietim wishes the court to
address the vietim, the court must inguire whether the State has advised the
victim of their rights. 11 not, the court must recess the hearing and the State must
immediately comply with (b)(1).

(3) If the Victim Has Not Been Notified. 1f the vietim has not been notified as
requested, the court may not proceed unless public policy, the specifie provisions
of a statute, or the interests of due process require otherwise. Tn the absence of
such considerations, the court may reconsider any ruling made at a proceeding at
which the vietim did not receive notice as requested.
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Rule 4.1. Procedure upon Arrest

(a) Prompt Initial Appearance. An arrcsted person must be promptly taken belore a
magistrate. Upon request, the vietim must be informed of the date, time, and place
for the initial appearance. At the initial appearance, the magistrate will advise the
arresled person of those matters sct forth in Rule 4.2. Il the initial appearance does nol
occur within 24 hours after arrest, the arrested person must be immediately released
from custody.

(b) On Arrest Without a Warrant. A person arrested without a warrant must be
taken before the nearest or mosl accessible magistrate in the county of arrest, A
complaint, il notalready filed, must be promptly prepared and filed. [f a complaint is
not filed within 48 hours after the initial appcarance before the magistrate, the
arrested person must be immediately released from custody and any pending
preliminary hearing dates must be vacated. The vietim must be notified of any
release.

() On Arrest with a Warrant.

(1) Arrest in the County of Issuance. A person arrested in the county where the
warranl was issued must be taken before the magistrate who issued the warrant [or an
initial appearance, If the magistrate is absent or unable (o act, the arrested person must
be taken to the nearest or most accessible magisirate in the same county, Upon
request, the victim must be informed of the date, time, and place for the initial
appearance,

(2) Arrest in Another County. If a person is arrested in a counly other than the one
where the warrant was issued, the person must be laken belore the nearest or most
accessible magistrate in the county ol arrest. Il eligible for releasc as a matter of right,
the person must then be released under Rule 7.2, Tf not released immediately, the
arrested person must be taken to the issuing magistrate in the county where the
warranl originated, or, if that magistratc is absent or unable to act, beflore (he nearest
or most accessible magistrate in the county where the warranl originated. The vietim
must be notified of any release.

(d) Assurance of Availability of Magistrate and the Setting of a Time for Initial
Appearance. Each presiding judge must make a magistrate available every day of
the week to hold the initial appearances required under Rule 4.1(a). The presiding
judge also must sct at |cast one fixed time each day [or conducting initial appearances,
and notify local law enforcement agencies ol Lhe lixed lime(s).

(¢) Sample for DNA Testing; Proof of Compliance, If the arresting authority is
required Lo secure a sample of buceal cells or other bodily substances for DNA (esting
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under ARG § 13-610(K), it st provide proof ol compliance o the court before the
initial appearance.

Rule 4.2, Initial Appeavance
(a) Genervally, Al an inlbal appearance, the magistrate must:

(I} determinc the defendant’s true name and address and, il necessary, amend the
[ormal charges to correet the name and instruct the person to prompily notily ihe court
of any change ol address;

{2} inform the defendant of the charges and, i available, provide the person with a
copy of the complaint, information, or indictment;

(3) inform the delendant ol the right to counsct and the right to remain silent;

(4) determine whether there is probable cause for purposes ol velease from custody,
and, il no probable cause is found, immediately release the person from custody;

(3) appoint counsel if the delendant requests and is cligible for appeointed counsel under
Rule &;

{6} permil and consider any victim's oral or written comments concerning (he
defendaid’s possible release and conditions of release;

{7} unless the magistrate delermines under (a}(8) that release on bail is prohibited,
determine the conditions of release under Rule 7.2(1);

(8) determine whether probable cause oxists to belicve:

(A) the defendant commitled a capilal ollense, a sexual gssault, or any felony offense
committed whilc the person was on pretrial release lor a separvate felony charge; or

{B) the delendanl commitled a felony for which reicase on bail is prohibited because
the defendant poses a substantial danger and no conditions of rclcase will reasonably
assuic the safety of the viclim, any other person, or the community based on the
comsiderations provided in Bule 7.2{b)(3);

(9) il the court determines that the defendant is not cligible for bail based on a

determination under (a)}8)(A) or {I3), schedule a bail eligibility hearing in superior
cowt as required vader Rule 7.2{b}4);
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(10) order a summoned defendant to be 10-print fingerprinted no later than 20 calendar
days by the appropriate law enforcement agency at a designated time and place il

(A) the detendant is charged with a [elony ollense. a violation of A R.S. §§ 13-1401 ct
seq. or AR.S, §§ 28-1301 ef seq., or a domestic violence ollense as delined in AR.S. §
13-3601; and

(B) the defendant does not present a completed mandatory fingerprint compliance form
to the court, or if the court has not received the process control number; and

(11) order the arresling agency to sccure a sample of buccal cells or other bodily
substances for DNA lesting il

(A) the defendant is in-custody and was arrested for an offense listed in A.R.S. § 13-
610(0)(3); and

(B) the court has not received prool ol compliance with A.R.S. § 13-610(K),

(b) Felonies Charged by Complaint. If a defendant is charged in a complaint with a
felony, in addition to [ollowing the procedurcs in (a), the magistrate must:

(1) inform the defendant of the right to a preliminary hearing and the procedures by
which that right may be waived; and

(2) unless waived, sel the time for a preliminary hearing under Rule 3.1.

(¢) Combining an Initial Appearance with an Arraignment. Combining an Initial
Appearance with an Arraignment. 1f the defendant 1s charged with a misdemeanor or
indicted lora felony and defense counscl is present or the defendant waives (he presence
of counsel, and, if requested, the vietim has been given notice and an opportunity to
be present and heard, the magistrate may arraign a defendant under Rule 14 during an
initial appearance under (a). L[, however, the magistrate lacks jurisdiction to try the
offense, the magistrate may not arraign the delendant and must instead transfer the casc
Lo the proper court for arraignment. If the court finds that delaying the defendant’s
arraignment is indispensablc to the intcrests of justice, the court when seiting a date for
the continued arraignment must provide sufficient notice to victims.

Rule 5.1. Right to a Preliminary Hearing; Waiver; Continuance

(a) Right to a Preliminary ITearing. A dcfendant has a right to a preliminary hearing
il charged in a complaint with a felony. The vietim, if requested, must be given
notice of the preliminary hearing. A preliminary hearing must commence before a
magistratc no later than 10 days afler the delendant’s inilial appearance if the defendant
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i in custody, or no later than 20 days aller the defendant’s inilial appearance if the
defendant is not in custody, unless:

(1) the complaint is dismissed;
(2) Lhe hearing is waived;

(3) the defendant has been (ranslerred lrom the juvenile court for criminal
prosecution on specificd charges; or

(4) the magisirate orders the hearing continucd under (¢).

(b} Waiver. The parties may waive a preliminary hearing but the waiver must be in
wriling and the defendant, defense counsel, and the State must sign il.

(¢) Continuance.

(1) Release Absent Continnance. If a preliminary hearing [or an in-custody
delendant did not commence within 10 days as required under (a) and was not
continued, the defendant must be released [rom custody, unless the defendant is
charged with a non-bailable ollense, in which case the magistrate must immediately
notify that county’s presiding judge of the reasons for the delay.

(2) Continuance. On motion or on its own, a magistrale may continue a preliminary
hearing beyond the 20-day deadline specified in (a). A magistrate may continue the
hearing only if-it, if after consideration of the victim’s right to a speedy trial, the
court finds that extraordinary circumstances exist and that delay is indispensable to
the interests ol justice. The magistrate also must filc a written order detailing (he
reasons [or these findings. The court must promptly notify the parties and, if
requested, the vietim of the order.

(3) Resetfing Hearing Date. 1[ the magisirale orders a continuance, the order must
reset the preliminary hearing for a specific date to avoid uncertainty and additional
declay.

(d) Hearing Demand. A dcfendant who is in custody may demand that the court hold
a preliminary hearing as soon as practicable. In that event, the magistrate must sct a
hearing datc and must not delay ils commencement more than necessary to sceure the
attendance of counsel, a court reporter, and necessary witnesses., and to provide
notice to any victims.

Rule 5.4. Determining Probable Causc

(a) Molding a Defendant to Answer. 1[a magistrale [inds that there is probable cause
to belicve that an offense has been commilled and that the defendant committed it, the
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magistratc must file a written order holding the delendant to answer for the offensc
before the superior courl. Upon request, the magistrate may reconsider the conditions
of release., after giving the victim the right to he heard. This rule's requirements are
satislied il a probable causc finding was made at a bail eligibilily hearing under Rule
7.2(b)(4).

(b) Amending the Complaini. A magistrale may grant a motion to amend a
complaint so that its factual allegations conlorm Lo the evidence, but the magistrate
must not hold the delendant o answer for erimes different than those charged in the
original complaint.

(¢) Evidence. A magistratc must base a probable cause [inding on substantial
evidence, which may include hearsay in the [ollowing forms:

(1) a written report ol an experl wilness;

(2) documentary evidence, cven without foundation, if there is a substantial basis lor
believing that foundation will be availablc at trial and the document is otherwise
admissible; or

(3) a witness’s testimony aboul another person’s declarations if such cvidence is
cumulative or if there are reasonable grounds to belicve that the declarant will be
personally available [or (rial.

(d) Lack of Probable Cause. The magisirale musl dismiss the complaint and
discharge the defendant if a magistrate [inds thal there is nol probable causc to
belicve that an offense has been commilled or that the defendant committed it,

Rule 5.8. Notice if an Arraignment Is Not Held

(a) Notice. If a defendant is held to answer in a county where an arraignment is not
held as provided in Rule 14.2(d), the magistrate musi:

(I) enter a plea of not guilty lor lhe defendant and provide the defendant and defense
counsel with a notice specifying that a plea of not guilty has been entered;

(2) sel dales [or a trial or pretrial conference;

(3) advisc the parties and, il requested, the victim, in writing of the dates set for
further proceedings and other important deadlines;

(4)advise the delendant of the defendant’s right to be present at all future proceedings,
that any proceeding may be held in the defendant’s absence, andthat il the delendant
fails to appear, the defendant may be charged with an offense and a warrant may he
issued for the defendant’s arrest; and

(S)advisc the defendant of the right Lo a jury trial, if applicable.
17



(b)Notice Form. The magistratc must provide wrillen nolice Lo the delendanl ol the
mallers in (a). The defendant and defense counsel must sign the notice and return it to
the court,

Rule 6.3. Duties of Counscl; Withdrawal

(1) Notice of Appearance.

(1) Generally. Betore representing the defendant in court, counsel--whether privately
retained or appointed by the court--must file a notice of appcarance,

(2) Earlier Appearance in a Limited Jurisdiction Conrt. Counsel who has filed a notice
ol appearance in a felony casc in a limited jurisdiction court does nol need Lo [ile a new
notice ol appearance if the defendant is bound over to superior court.

(b) Duty of Continuing Representation. Unless the court permits counsel to withdraw,
counsel who represents a defendant at any stage ol a case has a continuing duty to
represent the defendant in all further proccedings in the (rial court, including the filing of
a notice ol appeal.

(¢) Withdrawal.

(1)Before Granting a Motion to Withdraw. Before granting a motion to permit
counsel to withdraw, the court musi consider the vietim’s right to a speedy trial.

(1) (2) If the Defendant Is Ineligible for Appointed Counsel. Appointed counscl may
nol withdraw after arraignment on the ground that the defendant is ineligible for

appoinled counsel unless counsel shows that withdrawal will not disrupt the orderly
processing ol the case.

(2) (3) If the Case Is Sef for Trial. Aller a case is sel [or trial, the court may not permit
counsel to withdraw unless counsel files a motion thal provides:

(A) the name and address of new counscl and a signed statcment from the new counsel
that acknowledges the trial date and avows that the new counsel will be prepared for
trial; or

(B) ethical grounds for withdrawing,

(d) Duty of Defense Counsel to Preserve the File. Defensce counsel must:
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(1) maintain records ol the case in a manner that will inform successor counsel of all
significant developments relevanlt Lo the case; and

{2) make available to successor counsel the client's complete records and files, as well
as all inlormation regarding cvery aspecet of the representation.

(e) Duty of Successor Counsel to Collect the File in a Capital Case. Immediately
upon undertaking representation of a defendant in a capital case in which the defendant
was previously represented by counsel, defense counsel must collect the complete file
from prior counsel and maintain the records and files in a manncr that complies with (d).

Rule 6.7. Appointment of lnvestigators and Expert Witnesses for Indigent
Defendants

(a) Appointment. On application, if the court [inds that such assistance is reasonably
necessary to adequatcly present a defense at trial or al sentencing, the court may
appoint an investigator, expert wilnesses, and/or miligation specialist for an indigent
defendant at county or cily expense. After eonsidering the victim’s right to a speedy
trial, the court should impose reasonable deadlines on anyone appointed under
this rule.

(b) Ex Parte Proceeding, A dcfendant may not make an ex parle request under this
rule without showing a need for conlidentiality. The court must make a verbatim rccord
of any cx parte proceeding, communicalion, or request, which must be available for
appellate review,

(¢) Definition of a “Mitigation Specialist.” As uscd in this rule, a “mitigation
specialist” is a person qualificd by knowledge, skill, experience, or other (raining as a
mental health or sociology profcssional to investigate, evaluale, and present psycho-
social and other mitigation cvidence.

(d) Capital Case. In a capilal case, a defendant should make any motion for an expert
or mitigation specialist no later than 60 days after the State makes its disclosure under
Rule 15.1(1)(3).

Rule 7.2. Right to Release
(a) Before Conviction; Bailable Offensces.

(1) Presumption of Innocence. A defendant charged with a crime but nol yet
convicled is presumed to be innocent,

(2) Right to Release. Except as these rules otherwise provide, any detendant
charged with an offense bailable as a matter of right must be released pending and
during frial on the delendant’s own recognizance with only the mandatory
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conditions of release required under Rule 7.3¢a}. This rule does nol apply if the court
determines that such a release will not reasonably assure the delemndant’s appearance or
protect the victim, any other person, or (the coimunity from risk of harm by the
delendani. Tf the court malces sucl: a deferimination, i must impose the least oncrous
conditions of relcase scf foril in Rule 7.3(¢).

(3) Determining Method of Release or Bail Amonnt. Tn detormining the method of
release or the amount of bal, the couri must consider the factors sct forth in
ARS.§ 13-3567B).

() Before Conviction: Defendants Charged with an Oftense Not Eligible for
Batl.

{1} Not Iifigible Based on Commrission of a Specified Felony or Any Felony While
ot Prefrial Release, A defendant must not be released if (he court finds the proof'is
evident or the presumption great thal the delendanl committed;

(A) u capilal offense or a sexual assault; or

(B) any [elony offense while the defendant was on pretrial release lor a separate
[elony charge.

(2) Not Efipible Baved on Conunission of anp Fefony and Other Factors. Under
article 2, section 22(A)3) of the Arizona Constituiion, the court may not release any
defendant charged with a felony if the court [inds all of the following;:

{A) the prool is evident or the presumption great that the delendant committed one or
more of the charged felony offenses;

(B clear and convineing cvidencee that the defendant poses a subslantial danger to the
viclim, miy other persen, or the community or, on certification by motion of the statc,
the defendant engaged in conduct constituling a dangerous crime against chiidren or
terrovism; and

(€} no condition or contbmaiion of condilions of release will rcasonably assure (he
safety of the victim, any vther person, or the community,

(3} Bail Eligibility Considerations. In making the determinations required by
{(M(2)BY and {bY2Y ), the courl musl consider:

(A} the natute and circumstances ol the ollense charped, including whether the
offense is a “dangerous ollense™ as delined in ARS8, § 13-105;

(B) the weight of the evidence against the defendant;
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