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Pursuant to Rule 28(D) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits the following as its Comment to the above-captioned Petition.  The State Bar supports in substantial part the Petition of the Arizona Supreme Court Staff Attorneys’ Office to abrogate Supreme Court Rule 28, and to enact in its place a substantially modified Rule 28.  The State Bar supports updating and modernizing the Rule.  But as the State Bar itself becomes more transparent to better serve the public, and now adheres to open meeting procedures, it believes that if the Court amends Rule 28 – a linchpin of the Court’s relationship with the public – it should reaffirm and deepen the transparency of the rulemaking process.  To that end, the State Bar suggests simplifying the Rule’s Preamble to help people understand the Rule, retaining the provision of Rule 28 permitting parties to request public hearings, and reaffirming the Court’s tradition of informal dialogue with the public about rules changes, while addressing and deterring organized lobbying of the Court itself.  These proposed changes are set forth in Section I., below.  The State Bar also suggests a number of minor functional and stylistic changes, set forth in Section II., below.
I. AMENDMENTS TO RULE 28 – THE CENTERPIECE OF THE COURT’S RELATIONSHIP WITH THE PUBLIC – SHOULD REFLECT THE VITAL IMPORTANCE OF TRANSPARENCY, OPENNESS, AND PUBLIC DIALOGUE.
A. Rule 28’s Emphasis on Public Dialogue Is Consistent With Openness in Arizona’s Rules Reform Process, Which Has Increased in Recent Years Under This Court’s Leadership.

The State Bar believes strongly in the Rule 28 process, and its benefit to Arizona law by virtue of it fostering a full and open dialogue concerning this Court’s rulemaking function.  As in any system of legislation or rulemaking, openness and transparency serve vital legitimating functions.  And open dialogue maximizes the ferment over and discussion of proposals to reform, refine, and improve Arizona’s court rules.  It allows petitioners to respond to all critiques of their proposals, and can cause comments to accumulate in that most quintessential 21st Century device – a chain of comments in response to a text that provokes thoughts and reactions.
Since the Supreme Court promulgated Rule 28, there has been an increased emphasis on openness in processes surrounding court rules and their amendments.  This Court exemplified a leaning toward openness and transparency through its recent amendment to Supreme Court Rule 32(m), requiring the State Bar to conduct business through open access policies, in response to Petition R-16-0013. Thus, under the Public Meetings Policy, State Bar Boards and Committees now allow the general public an agenda of planned meetings, and the public may attend and be heard by a call to the public.  (See Admin. Order No. 2017-34, adopting, effective August 1, 2017, a Public Meetings Policy for the State Bar of Arizona “to promote openness by assuring that members of the State Bar and the pubic have an opportunity to attend meetings of State Bar boards and committees . . . .”). The Board of Governors’ Rules Review Committee meetings on proposed comments on rule petitions are likewise open to the public, both so the public can know in advance what is being debated, and also so it can comment substantively on the proposals.
The State Bar’s openness now mirrors this Court’s own openness about its governance and processes as they pertain to rules reform.  See, e.g., Ariz. Const. art. 6, sec. 2 (Arizona Supreme Court open when transacting business); see also Ariz. Const. art. 6, sec. 5 (Supreme Court shall have the “[p]ower to make rules relative to all procedural matters in any court.”).  When this Court appointed the Business Courts Advisory Committee in 2012, the Task Force on the Arizona Rules of Civil Procedure in 2014, and the Committee on Civil Justice Reform in 2015, their meetings were all public, their drafts were distributed to the public for consideration, and all of their meeting materials were posted to the public in advance, all to encourage public participation in the dialogue and proposals.  Indeed, non-member court professionals and lawyers took part in these discussions, just as the open meeting laws contemplate.  See, e.g., Ariz. Rev. Stat. Title 38, Chapter 3.
B. The Proposed Amendments Present Opportunities To Reaffirm and Extend This Court’s Policy of Openness and Transparency in Rules Reform.

The proposed revision of Rule 28 should be improved to underscore the Court’s policy of openness to the public and transparency in several ways.
1. The Court Should Simplify the Language in the Preamble to Further Rule 28’s Purpose of Fostering an Open, Transparent Dialogue on Proposals Before the Court.
(See Proposed Revised Preamble in Appendix A)
The Court’s emphasis on making rules comprehensible in its recent revisions of rule-sets guides the State Bar’s comment in this regard.  As the increase in pro se litigation underscores, the rules of this Court are more often read by persons not educated in law.  Rule 28 is their gateway to commenting to the Court on important proposals that may come before it.  Should they be allowed a change of judge in eviction actions?  Should their business receive less discovery going forward in a case with little at issue?  Should process servers be able to serve gated communities’ gate agents, thus subjecting HOA inhabitants to suit more readily?  These are just a few questions that have recently come before this Court that might concern different segments of the general public.  Rule 28 should welcome everyone into the rules process in the clearest language, to further its mission of telling anyone who might be interested how to comment to this Court on issues important to them.  The State Bar attaches a proposed further revision to the Preamble aimed at providing that welcome.
2. This Court Should Require That Written Comments on Rule Petitions Directed to it Outside of the Rules Forum Be Posted on the Court Rules Forum.
(See Proposed Rule 28(E)(5) in Attached Appendix A)
This Court should modify Rule 28(E) to require publication on the Court Rules Forum of written comments directed to it about rule petitions outside of the Forum, both to deter members of the bar or public from doing so, and to put any such writings directed toward the Court into the open public debate this Court fosters and maintains on the Court Rules Forum.  The State Bar is aware that members of the Bar or public may attempt to provide written comments or other materials about petitions directly to the Court and outside the Court Rules Forum.  This practice is not consistent with the open public dialogue this Court has established by enacting Rule 28, creating a Court Rules Forum, adhering to open meetings laws, and causing the bar to do the same.  
This Court’s review of the Petition provides a timely opportunity to deter that practice.  The State Bar believes that this Court’s policies of openness and transparency should lead this Court to treat any written submittals to it concerning rule petitions as written comments that should be posted on the Court Rules Forum, identifying the comment’s proponent and the date of its submittal.  This would have two salutary effects:  (1) allowing the public to respond to a comment in the “thread” concerning a pending rule change proposal, as is the conversational logic of 21st Century, message-board driven communications; and (2) deterring persons from creating and transmitting such things to the Court outside the Court Rules Forum.  If these submittals are inevitably reduced to public communications, there will be less incentive for persons to seek to approach the Court outside the public process that the Court’s own Preamble to Rule 28 indicates is the way rule reform discussions are to occur.
3. Rule 28 Should Maintain the Option for Public Hearings on Rule Petitions, and Should Reaffirm That Discussing Rule Petitions in Public Is Consistent With Rule 28. (See Proposed Rule 28(F)(1) and (2) in Attached Appendix A)

The Petition suggests abrogating the provision of current Rule 28(E) permitting anyone to request public hearing on a rule petition.  The arguments supporting the abrogation are that the Court seldom uses the public hearing process and that it is believed that the Court does not presently have great interest in using it.  
Respectfully, the State Bar disagrees with the abrogation the public hearing provision, for the following reasons:  First, though seldom used, the provision is consistent with this Court’s policy of open dialogue with the bar and public about rules.  To delete it outright, as opposed to seldom using it, sends a message of less openness that the State Bar believes is not consistent with the trend toward greater openness.  Second, the Court may change its mind as its membership changes and becomes more open to such hearings.  There is no reason to predetermine that issue for future Courts, which are under no compunction to hold any public hearing they do not want to hold.  Third, just last year the Civil Practice and Procedure Committee of the State Bar discussed that complex matters like the Petition of the Committee on Civil Justice Reform could benefit from argument or public hearing.  The depth of this Court’s consideration of its proposals tends to underscore the idea that occasionally, argument on particular proposals or an exchange about the policy bases underlying them, could aid the Court.  The State Bar thus suggests retaining the public hearing requirement, which in its draft is housed in Rule 28(F)(2).
The State Bar also believes the reality that some may wish to lobby the Court concerning rule petitions makes it desirable to amend Rule 28 to advise those who would approach the Court that it may memorialize oral comments directed to it on the Court Rules Forum, or may invite commenters to use the Court Rules Forum.  For that reason, the State Bar proposes a Rule 28(F)(1), Oral Comments, that sets forth that the Court will receive comments in public meetings and otherwise, but that it may ask commenters to put them on the Court Rules Forum, and that it could even choose to do so itself.  The State Bar believes this in no way impairs the Court’s laudable tradition of conferring with members of the bar or public at public appearances, CLEs, and other fora.  The State Bar does believe that its proposed Rule 28(F)(1) would, however, deter unbidden private approaches to the Court for purposes of debating a rule petition outside this Court’s mandated public process.  The State Bar respectfully suggests that fostering that openness while deterring such private approaches would make a good Rule 28 even better.
Additionally, as a potential alternative, two members of the State Bar’s Civil Practice and Procedure Committee suggested the inclusion in this comment of potential additional language that would more starkly preclude lobbying.  That suggestion is to include at the end of draft Rule 28(F)(1) a further sentence providing:  “Other than at the request of the Court, after a rule petition is filed, the Court Rules Forum shall be the sole and exclusive means for comment to the Court concerning any given petition.”  
II. THE STATE BAR PROPOSES OTHER MINOR MODIFICATIONS TO THE PETITION’S PROPOSED RULE 28.
A. The State Bar Suggests Telling Commenters Expressly That ARCAP 4 Controls Their Filings, and That Comments Cannot Exceed 20 Pages.
(See Proposed Rule 28(E)(4) in Attached Appendix A)
The State Bar proposes making Rule 28 slightly clearer, especially to novice users, by making the guidance to commenters as clear as possible in certain important particulars.  The Petition ultimately instructs commenters to keep their comments to 20 pages, and to file them substantially in the form of appellate filings.  But it does this by indirection in proposed Rule 28(E)(3), telling commenters that their comments are to “conform[] with Rule 28(A)(4)(b) and (5).”  While that formulation saves a bit of length, it also forces commenters to refer back to Rule 28(A), which governs petitions, and then to refer to the ARCAP for formatting, and to Rule 28(A)(4)(b) for the 20-page limit.
The State Bar suggests that setting out these requirements specifically in Rule 28(E) is a better idea, because novice commenters will not have to refer back to another rule, which in turn refers them to another rule.  For that reason, the State Bar’s proposed amendment contains a Rule 28(E)(4), What to File, that is parallel in structure and content to Rule 28(A)(4)’s direction to petitioners.
B. The State Bar Proposes Allowing Out-of-Time Replies to Out-of-Time Comments That Are Posted to the Court Rules Forum.
(See Proposed Amended Rule 28(E)(6) in Attached Appendix A)
While the State Bar is not approving of the practice of posting comments to the Court Rules Forum after the Court’s deadline for comments, late comments do get posted.  And the State Bar has also proposed in this comment a mechanism for the further posting of late comments, as when the Court redirects someone importuning it after the deadline with substantive comments on petitions, which also happens.  Because the Court Rules Forum provides what should be the primary locus of debate around rules reform, if the Court either permits or causes the posting of late comments, there should be a mechanism allowing for replies to them.  The State Bar therefore proposes granting petitioners fourteen days to reply to late-posted comments.  See Proposed Amended Rule 28(E)(6).
C. Given the Narrower Time For Comment, the State Bar Proposes That Comments Must Be Posted “Promptly.” (See Proposed Amended Rule 28(E)(3)(b) in Attached Appendix A)

The State Bar also suggests the addition of “promptly” to the sentence in Rule 28(E)(3)(b) requiring Court staff to post an electronic version of any paper comment filing on the Court Rules Forum, for two reasons.  First, with the shorter comment period, it is important to let all members of the public or Bar who review the Court Rules Forum see the comments in something approximating real time, to promote the best public dialogue.  Second, the only way a petitioner will have notice of paper comments is via electronic notification of the posting in the Rules Forum. Thus, the addition of “promptly” would make sure petitioners had enough time to reply to any paper comments.
III. THE STATE BAR AGREES WITH THE MODERNIZING AND TIMING CHANGES THE PETITION PROPOSES.
A. The State Bar Agrees with the Petition’s Modernization of the Rule in Both Organizational and Stylistic Matters.

The State Bar agrees with the laudable modernization of Rule 28 effected by the Petition’s changes to the rule’s organization and style.  In particular, the State Bar agrees with its adoption of headings like those in this Court’s recent restyling of other rule-sets, its emphasis on electronic filing as primary and paper filing as secondary, its deletion of references to obsolete technology, and its updating of the list of those who are to receive notice of petitions and of the comment period.  
B. The State Bar Agrees With the Changes in Timing the Petition Proposes.

The Petition proposes mildly truncating the period of time for public comment on rule petitions, advancing the deadline for comments from May 20 to May 1, and the deadline for replies from June 30 to June 1.  The State Bar agrees that the period of time afforded for comments is ample, and that ending the comment period by June 1 accords with the work cycle surrounding the rule petition process.  The State Bar also agrees with the Petition’s amendment to more accurately reflect that this Court’s rules agenda has been conducted in late August and also early September, and not only in September, as the current rule provides.  Finally, the State Bar agrees with the Petition’s proposal to eliminate the date certain for the posting of comments, as that logically resides within the sound discretion and technical capabilities of those maintaining the Court Rules Forum.
CONCLUSION
The State Bar of Arizona respectfully requests that the Court adopt the petitioner’s proposed rule amendments, as modified by the State Bar’s proposals for further revision.  Rule 28 is the tool that enables the public to communicate with the public and members of the State Bar.  The State Bar’s mission, in turn, is to serve and protect the public.  And the State Bar itself is the core user of Rule 28, time and again working diligently through individual members, groups, and committees to provide this Court with suggestions for rule revision through the Rule 28 process.
For all of these reasons, it is particularly appropriate to give weight to the State Bar’s recommendations, especially at a time when the Supreme Court Staff Attorneys, who are very close to the Court and its administration of the rules revision process, are proposing an abrogation and re-enactment of a substantially modified Rule 28.  
       RESPECTFULLY SUBMITTED this ____day of__________________, 2018.


Lisa M. Panahi
General Counsel


Electronic copy filed with the
Clerk of the Supreme Court of Arizona
this _____ day of ___________________, 2018.

by: _______________________________ 
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