




























EXHIBIT A 



Discipline Oversight Working Group Report 

In December 2014, State Bar President, Richard Platt, empaneled a working group of Board members 

and State Bar staff that included Geoffrey Trachtenberg, Chair, Justice Ann Timmer, Paul Senseman, 

Amy Rehm and Maret Vessella.  The group was to consider the Board’s responsibilities and role 

relating to the oversight of the regulatory functions.  The working group met and considered the issue 

and will discuss herein the requirements created by Rules and other directives; the history of Board 

oversight as well as jurisdictional practices and comparable agency oversight.  The working group 

discussed whether to define “fiduciary duty” and address whether that term applies to the Board’s 

oversight of Lawyer Regulation.  It elected not to do so as that issue is under consideration by the 

Anti-Trust Task Force.1  The working group assumed, without deciding, the existence of a fiduciary 

duty and will make recommendations to the Board regarding its oversight responsibility at the July 

2015 Board Retreat.   

I. Arizona Rules of Supreme Court, Bylaws and Articles of Incorporation 

Rule 32, Ariz. R. Sup. Ct., establishes the State Bar and directs its activities.  The purpose of the State 

Bar, among other things, is to provide for the regulation and discipline of persons engaged in the 

practice of law.  Rule 32 sets the composition and powers of the Board.  The articulated powers 

include: to fix and collect fees approved by the Supreme Court; promote and aid in the advancement 

of the science of jurisprudence and improvement of the administration of justice; make appropriations 

and disbursements from funds to pay necessary expenses to carry out its functions; formulate and 

declare rules and regulations consistent with the rules necessary or expedient to enforce the rules.2  

Other than providing for the creation and maintenance of a system to regulate the practice of law, 

Rule 32 does not provide specific guidance as to the Board’s role in the oversight of the regulatory 

function.  The Articles of Incorporation and the Bylaws are consistent with Rule 32 and also establish 

no specific responsibilities beyond that in Rule 32.  Both the Articles of Incorporation and the Bylaws 

are attached hereto for reference.   

The Arizona Nonprofit Corporation Act, specifically Chapter 31, Article 3, §10-3830, governs the 

State Bar of Arizona.  According to John Furlong, General Counsel, when the State Bar’s Bylaws and 

Articles of Incorporation are silent with respect to an issue, the Act’s directives apply.  While the Act 

does not use the term “fiduciary duty,” it clearly sets forth required duties of non-profit directors 

(State Bar Board Governors in our case).  These duties include acting in good faith, with honesty and 

in the best interest of the corporation; and, maintaining a relationship of loyalty and trust.   Arizona 

Revised Statute, Chapter 31, Article 3, §10-3830 sets forth the general standards for non-profit 

directors:   

A.  A director’s duties, including duties as a member of a committee, shall be 

discharged:  

                                                           
1 Geoffrey Trachtenberg is the Co-Chair of the Anti-Trust Task Force. 
2 Rule 32, Ariz. R. Sup. Ct., includes other duties such as setting annual meetings, making committee 
appointments, preparing annual statements of finances for receipts and expenditures and the creation of the 
Client Protection Fund.  Rule 49, Ariz. R. Sup. Ct., sets forth the powers and duties of the Chief Bar Counsel 
and references that the Chief Bar Counsel acts under the authority of the board, and under the direction and 
by appointment of the executive director.   



1. In good faith. 

2. With the care an ordinarily prudent person in a like position would 

exercise under similar circumstances. 

3. In a manner the director reasonably believes to be in the best interests 

of the corporation.  

 

The Act provides further guidance concerning how a non-profit director can meet his or her 

obligations.  According to the Act, it is reasonable to rely on information provided by officers or 

employees of the non-profit in meeting the required duties.  Significantly, the Act provides:  

 

B.  In discharging duties, a director is entitled to rely on information, opinions, 

reports or statements, including financial statements and other financial 

data, if prepared or presented by any of the following: 

1. One or more officers or employees of the corporation whom the 

director reasonably believes are reliable and competent in the matters 

presented. 

2. Legal counsel, public accountants or other person as to matters the 

director reasonably believes are within the person’s professional or 

expert competence. 

In light of the fact that the State Bar’s Bylaws, Articles of Incorporation, and the Supreme Court Rules 

do not address how to provide oversight of lawyer regulation, the Board should be guided by the Act.   

 

II. History of Oversight 

At last year’s Board retreat, a presentation was made regarding the rule changes and policy changes 

that led to the most recent structure of the Disciplinary Oversight Committee.  In sum, dating back 

to the 1970s, the Board initially had a substantive role in the discipline process.  This entailed 

substantive adjudicatory functions as well as appointing other lawyers to serve in various roles.  

Through a series of rule changes by the Supreme Court, the Board’s role in discipline was minimized.  

By 2000, the only role of the Board in discipline was serving the Probable Cause function.  That last 

role was eliminated in the Rule changes that went into effect in 2011. 

Along the way, the Board created the Discipline Oversight Committee in 1998.  That Committee was 

created as the result of the need for substantial increased resources and a sufficient budget to handle 

a backlog of cases that were the result of the increased population in Arizona.  Since its inception, that 

Committee has met monthly.  At those meetings, the Committee has been presented with case 

statistics and has discussed resources.  The Committee, over the years, has also addressed special issues 

such as random trust account audits, rule changes, and discipline on the web.  The Committee has 

never been provided with substantive information on cases.   

In 2014, the Board President, at the request of Chief Bar Counsel, suggested sunsetting the Discipline 

Oversight Committee as its work had been minimized by the creation of the ARC Committee.  The 

proposal included that Chief Bar Counsel provide the exact same information that had previously 



been provided to the Committee to the entire Board on a quarterly basis.  That suggestion was tabled 

pending a recommendation by this working group.   

III. Jurisdictional Practices 

In an effort to determine how other states with similar Board structures handle oversight issues, bar 

counsel posted an inquiry on the National Organization of Bar Counsel’s list serve asking for input.  

The inquiry specifically limited the responses to those jurisdictions in which discipline is handled by 

the State Bar with oversight by an elected Board of Governors.  Ten jurisdictions responded.  In the 

majority of those jurisdictions, the Chief Bar Counsel in each jurisdiction provides the Board with 

either written statistics and/or a verbal report concerning the processing of cases.  These are generally 

done on an annual basis, although some jurisdictions reported quarterly/monthly.  In many states, 

these reports are made in executive session.  In some states, the Board also discusses 

budgeting/resources.   

IV. Comparable Agency  

The working group discussed the oversight exercised by other comparable agencies, like a County 

Attorney’s office.  We contacted Amelia Craig Cramer, Deputy Pima County Attorney, to discuss the 

oversight on the functions of the Pima County Attorney’s Office.  Ms. Cramer indicated that the 

Board of Supervisors approves the budget and sets regulations for the processes of hiring, firing, 

promoting, demoting and terminating employees.  The board has no other oversight on the functions 

of the office.  There are no other entities that exercise any type of oversight on the office.  Ms. Cramer 

also mentioned that the County Attorney’s office reports publicly their statistics, which include 

information of the number of criminal cases filed, segregated by felony and misdemeanor 

designations, and resourcing for the office’s activities.  Attached is an excerpt from the 2014 Report 

of the Pima County Attorney’s significant accomplishments.   

V. Current Statistical Information Reported to Board 

As of January 1, 2015, Chief Bar Counsel is scheduled to provide quarterly reports to the Board.  The 

information contained in the initial two reports included the number of charges received; number of 

charges resolved in Intake; average number of days to resolve in Intake; number of lawyers 

investigated; average time to complete a full screening investigation; number of cases heard by the 

Attorney Discipline Probable Cause Committee; sanctions issued by Committee, number of State Bar 

recommendations modified by the Committee; Number of formal complaints filed; average time to 

complete a contested discipline case, a default case and those resolved by consent agreement and the 

sanctions imposed for the year.   

 

VI.  Recommendations 

Based on the foregoing and the working group’s discussion and evaluation of the issues, our 

recommendations are: 

1. The Board should disband the Discipline Oversight Committee as unnecessary.   

2. The Board should adopt the following as a statement of its goal in the oversight of lawyer 

regulation:  “The Board oversees lawyer regulation to ensure an efficient and equitable 

process for the regulation and discipline of persons engaged in the practice of law.” 



3. The Board should fulfill its oversight responsibility primarily by ensuring that processes 

are in place to facilitate the efficient and equitable processing of regulatory and disciplinary 

matters and that skilled employees are responsible for these processes.  For the most part, 

there is no need for the Board to be involved with the facts and issues in a particular case.    

4. The Board should ensure that Lawyer Regulation is funded with appropriate resources to 

support the efficient and equitable processing of lawyer discipline cases. 

5. On a bi-annual basis, Chief Bar Counsel should present statistical information to the Board 

through a written and verbal report; 

6. On an annual basis, Chief Bar Counsel should present and explain the Attorney Regulation 

Advisory Committee Annual Report to the Board; 

7. Any information presented to the Board regarding the regulatory functions should be 

simultaneously reported to the Supreme Court.   

8. The Board should be made aware of, and provided opportunity for input regarding, any 

requests/petitions for rule changes regarding the disciplinary process; if necessary, a task 

force or working group of the Board may be appointed for input; 

9. Any additional issues (such as discipline on the web, etc.) regarding substantial and 

substantive changes to the discipline process should promptly be brought to the Board’s 

attention by Chief Bar Counsel for input by the Board; 

10. Any additional internal issues, such as budgeting and resources, needing Board input 

should promptly be brought to the Board’s attention by Chief Bar Counsel for input by 

the Board.  

11. On an annual basis, all Board members should attend an educational program on the 

discipline process (this may include, as appropriate, presentations from the Presiding 

Disciplinary Judge and/or Attorney Discipline Probable Cause Committee chair); 

12. At the start of their term, all new Board members should participate in an orientation 

regarding discipline to ensure an understanding of the oversight role. 

 

 

 

 

 

 

 


