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The State Bar Senior Lawyer’s Division and the individual attorneys listed in the appendix (hereafter, “Opponents”) hereby Move the Court to remand the petition of the State Bar Board of Governors (hereafter “Board”) to the Board because the Board failed to seek the input of the Opponents and all others adversely affected by the proposed action, prior to the filing of the petition with the Supreme Court and therefore the Board was not fully advised of the reasons why the petition should not be filed and the unintended far reaching adverse consequences of the proposed action. In the alternative, Opponents hereby submit their opposition to the petition.

INTRODUCTION


Opponents object to the two discrete age based changes that the Board proposes. First the board proposes to eliminate the age based dues exemption on the grounds that it is not “fair”(see affidavit of Frank Lewis, ¶ 9.—- hereafter Lewis affd) despite the fact that there has been an aged based dues exemption for bar members since at least 1962 (Lewis affd ¶ 10), and second, the board proposes to eliminate the aged based exemption from Mandatory Continuing Education found in Supreme Court Rule 45 (b)3 because, as stated in the Petition 

“MCLE helps to insure that members stay on top of recent changes in the law, to prevent our members from entering the lawyer regulation system, and to further the Bar’s long-term goal of providing the best legal services to our citizens as is possible. MCLE requirements provide public protection and should be in place for all active practitioners, regardless of age”.

implying, without any supporting data, that the aged based exemption from MCLE causes members over 70 to enter the lawyer regulation system in a manner that could be avoided if the exemption were removed (see Lewis affd ¶ 8). No data supporting the need for the elimination of the aged based MCLE exemption was provided to the Board prior to the petition being filed (or at any time thereafter as far as Opponents know) and when undersigned counsel, on behalf of Opponents requested the supporting data from the Board the response was that none existed and, in any event it was irrelevant (see Lewis affd ¶ 8).

We will first discuss why it would be appropriate to remand the petition, in so far as it concerns the two issues Opponents address, to the Board, so that it can finally examine all of the applicable questions and come to a fully informed decision. We will then conclude by commenting as to why the petition on each of the two issues should be denied, in the event the Court chooses not to remand.

THE COURT SHOULD REMAND TO THE BOARD THE TWO AGED BASED ISSUES RAISED BY THE PETITION

The Board and its committees, inexplicably, and without any attempt to justify its methodology, for a period commencing at least in April, 2005, refused to follow the constant suggestion of staff that it was “extremely important that the Bar solicit input from the membership” and the executive director of the State Bar (Teresa Schmid) “we should ask the senior group to give input”(Lewis affd ¶¶ 11,12).

The Board was presented with none of the reasoning of the finance committee as to why a dues increase for over 70s was appropriate (Lewis affd ¶ 7) and did not vote on the proposed petition before it was filed on December 7, 2005, but rather ratified the action afterwards. Despite the elegal representation that the dues increase came about because the board believed that it was unfair for active members to be relieved from paying dues (Lewis affd ¶ 9) nothing to this effect is found in what was presented to the Board (Lewis affd ¶ 7) or in the minutes of the Board of any meeting where the issue was referred to (see minutes of State Bar Board of Governors found at state Bar internet site).


As a consequence, before ratifying the filing of the petition, the Board was not fully advised of any of the unintended consequences of removing the aged based exemption from dues and MCLE. Nor does it appear that the Board was advised that the aged based dues exemption had existed at least since 1962 and fully accepted by all prior Boards. The elegal representation that the current Board thought the dues exemption was “unfair” is without any documentary support. And if there was a discussion of the “fairness” of the dues exemption that was not reported anywhere, it certainly was one sided and without input from those most effected. And certainly, the position of Opponents that a practice in existence for 44 years and accepted by all prior Boards and with the knowledge of all members of the State Bar, including members of the Supreme Court, as a result of the information provided on annual dues statements delineating the aged based dues exemption, should not all of a sudden be characterized as unfair because of some misguided conclusion of a few members of a subcommittee, was not discussed. Nor was the Board presented with any data showing that members over 70 enter the disciplinary system as a result of not being required to participate in MCLE. 


As lawyers we place great value on an individual’s  right to be heard when his rights are at stake. It is inexplicable why an organization that lawyers must belong to in this state and has the power over them that the State Bar does and is operated by a Board elected by those same lawyers, would take the aged based action at issue here without inviting the class or any members of the class specifically targeted to have input in the process.


The Board seems to be taking the position that, well now we have the input so “no harm no foul”, let us proceed with the action. We anticipate that the Board will respond that there has been after-the-fact input from over 70 members who have responded to an internet invitation to comment so there is no need to remand. This response ignores the reality of the process to the detriment of the Opponents. No direct mail invitation to over 70 members to comment or be polled on the issues has been made. And what the Board position would be is now you must convince us to undo what we did without propriety rather than the Opponents position that the oppor-tunity to convince the Board not to take the action in the first place is what should be required. The unfairness here, if that is a standard to be applied, would be akin to improp-erly placing Opponents in the position of having to obtain the repeal of a statute rather than defeat its passage in the first place. Once it is passed, it is much more difficult to obtain repeal, than defeating the issue before it is passed. The only way to right the wrong done by not getting pre-filing input from those targeted is to reinstate the status quo ante which can be accomplished by remanding the issues to the Board. Both sides can then start from where they should have been in the first place. Since the State Bar is fiscally sound (Lewis affd ¶ 9) a delay in putting a dues increase in place, if that is the ultimate result despite Opponents opposition, does not adversely affect the operation of the State Bar, and is truly “no harm no foul”.

OPPONENTS COMMENTS IN SUPPORT OF REQUEST TO THE COURT TO REFUSE TO ADOPT THE ELIMINATION TWO AGED BASED EXEMPTIONS SOUGHT BY THE PETITION


In the event the Court chooses not to remand to the Board the issues raised by the petition concerning the elimination of the aged based exemptions from dues and MCLE the Court should refuse to adopt the elimination of the two aged based exemptions sought by the petition.

Comments concerning the aged based dues exemption


The aged based dues exemption for state bar members has existed since at least 1962 (Lewis affd. ¶ 10). Annual dues statements sent by the State Bar to its members set forth the aged based exemption specifically showing no dues owed if the member meets the aged based exemption. The statements are sent to all state bar members including members of the judiciary at all levels, and thus including this court.(see Rules of the Supreme court, Rule 32 (c) 6 requiring the Board to establish an annual membership fee for active members, inactive members and judicial members with the consent of the Supreme Court).


The rationale given in the petition for elimination of the aged based dues exemption is found in Appendix B to the petition, a letter dated December 7, 2005 from the President of the State Bar to the Chief Justice. The two reasons given are 1) the change will require members over 70 to choose a category of membership and will give the Bar and the Court a more accurate picture of how many attorneys are actively practicing, retired, or inactive in Arizona, and 2) charging all members dues based on membership category rather than age will also equitably distribute the impact of future dues increases as the traditional age of retirement shifts and the Bar’s membership ages.


The first reason is not a valid reason for increasing the dues of members over 70. If the Bar and the Court need an accurate picture of how many attorneys are actively practi-cing there are many ways to accomplish this without elimina-ting the dues exemption that has existed for at 44 years. For instance, a question concerning the practice status of the attorney could be placed on the annual dues statement and be a required item for a complete response. Additionally, nowhere in the material provided to Frank Lewis by Robert Van Wyck is there any indication that this reason was presented to the Board for consideration.


This is apparently the “unfair for active members to relieved from paying dues, simply based on their age” argument set forth in elegal (Lewis affd. ¶ 9). As pointed out above the position that the Board thought it was unfair is without any documentary support.


Since the Bar is fiscally sound at this time (Lewis affd ¶ 9) why is it equitable (fair?) to increase the dues for over 70 members now in anticipation of unknown future dues increases? In the at least 44 years that the aged based dues exemption has existed there have been numerous dues in-creases for Bar members without any attempt by the reigning Board to eliminate the aged based dues exemption. The current President, without any supporting data provided to the Board or this Court, wants the Court to assume that dues increases will be needed as the Bar’s membership ages because of that fact. The population of Arizona is unquestionably growing. So is the Bar’s membership. The missing data might indicate that new lawyers coming into the system may outnumber the aging membership. Additionally, there is no data provided as to what amount of the dues increase is needed for services pro-vided to the over 70 membership.


The Court should consider that there are unintended consequences of the proposed elimination of the aged based dues exemption.


A few examples:


There are over 70 lawyers who are providing legal services to clients and need the active status to continue those services. In this group there are lawyers whose legal services are not extensive and who would be unable to continue in the practice as active lawyers if required to pay the dues the petition proposes. Those lawyers would have to cease assisting clients of many years and those clients would lose an association with a trusted long time advisor.


There are over 70 lawyers who do not have paying clients but who volunteer as judges pro tem. Without income from the practice there are judges pro tem who would take a status other than active so as not to pay dues but then become ineligible to act as a judge pro tem.

There are honorary organizations that lawyers are elected to whose membership requirements mandate active bar membership. Over 70 lawyers who now do not practice would have to choose a membership category that would make them ineligible to continue membership in such honorary organi-zations.


The proposed dues increase for over 70 members (they now pay no dues and the proposal would increase their zero dues and is thus an increase) has constitutional implica-tions. The dues increase seeks out a class of individuals and increases only their dues. The class is all members over 70. Their dues are increased and the only way to avoid the dues increase is to adopt a classification that does not now exist for them and which deprives them of rights they now have. The 14th amendment to the U.S. Constitution prohibits action which results in the deprivation of property without due process of law or the denial of equal protection of the law.


Although age does not create a suspect class it does require the proposed action against the class pass a rational basis test. The Board has not even attempted to justify its proposed action on any rational basis. The Board’s rationale that the dues increase is needed to get an accurate count of the active lawyers over 70 in the state does not provide a rational basis. Nor is the Board’s reasoning that it is permissible to pick on this class to fund some future, unknown dues increase rational. If a dues increase is needed for the stated purpose then it should be applied equally to all members not just the over 70 group in accordance with the procedure set forth in Rules of the Supreme Court, Rule 32 (c) 6 and 7.

Comments concerning the aged based MCLE exemption 


Supreme Rule 45 was adopted in 1989 and contained an aged based exemption (at the time 75). In 2000 the Board submitted an omnibus petition to the Court including an amendment to Rule 45(b)(3) lowering the age exemption to 70. It appears that the Court adopted this part of the proposed rule change without revision and without receiving any comment pro or con.


Now, without any supporting data, the Board asks to have the aged based MCLE exemption removed. The petition in this regard erroneously implies that there is data demonstrating that those benefiting from the exemption are entering the lawyer regulation system and not providing legally adequate services to their clients. Since the Board regulates and administers MCLE (Supreme Court Rule 45 (g)) when it petitions the Court using the language that it does at page 2 lines 21 to 26 of the petition, it certainly is implying that it has data to back up the request. It does not. When the data was asked for it was not provided. Then, even more surprisingly, the response of the President of the State Bar to requests from Opponents for data supporting this part of the petition, was that the data was irrelevant (Lewis Affd 8). Seniors may enter the lawyer regulatory system for reasons that have nothing to do with MCLE and would not be affected by MCLE.(e.g. memory problems, substance abuse problems, failing to send clients their files when closing an office, etc). Opponents wished to have this information in order to construct a meaningful opposition comment. Opponents believe that the Court would be interested in this data when asked to change a Rule that it had adopted and then lowered the exemption age a short time ago at the request of the then reigning Board. The Court stated it must ensure “that those competent when admitted to practice retain that competency while continuing in practice” through MCLE, in the Matter of Smith 189 Ariz. 144,149(1997). At the time the Court had already put in place the aged based exemption, putting to rest any argument that every practicing lawyer must have MCLE.


The Court should not abandon the Rule 45 aged based exemption it created based on the state of the record as it now exists; A request without any valid reason being given.

Respectfully submitted this _____day of May, 2006

BEGAM, LEWIS & MARKS, P. A.
By__________________________________

Frank Lewis

111 West Monroe Street, Suite 1400

Phoenix, Arizona  85003-1787

(602) 254-6071

Attorneys for Opponents

Copy of the foregoing

Mailed this ___May, 2006

To Robert B. Van Wyck

Chief Bar Counsel

_________________________

Frank Lewis 

APPENDIX

INDIVIDUAL ATTORNEYS JOINING IN THE MOTION AND COMMENTS

AND

AFFIDAVIT OF FRANK LEWIS

NAMES AND BAR NUMBERS OF INDIVIDUAL ATTORNEYS JOINING IN MOTION AND COMMENTS

	NAME
	BAR NUMBER

	Robert H. Allen
	000469

	James E. Hunter
	000571

	Howard H. Karman
	000604

	Gary K. Nelson
	001417

	Thomas Shumard
	002511

	D.W. Grainger
	001142

	Joseph E. McGarry
	000802

	Edgar Hash
	000793

	Charles A. Filler
	000839

	James F. Henderson
	000474

	William C. Penn
	000707

	George F. Randolph
	000709

	Bruce Bayer
	000978

	Allen L. Feinstein
	001165

	Lynn M. Laney, Jr.
	001084

	Robert G. Begam
	000835

	Frank Lewis
	000909

	Robert F. Miller
	000553

	L.Tipton Jackson
	000670

	John R. McDonald
	001208

	Laurel B. Sammons
	005609

	Daniel J. Sammons
	000615

	Emojean Kerber Girard
	001125

	Ann Bowen
	002078

	Charles H. Whitehill
	000818

	Harry Ginn
	000668

	John E. Lindberg
	001128

	Bernard Weinstein
	000723

	Gerald Sweeny
	001950

	Daniel Reidy
	001020

	James F. McNUlty, Jr.
	000617

	Peter T. Gianas
	001124

	William Kimble
	000619

	Ben F. Williams, Jr.
	000833

	Sarah Ann Bailey
	001812

	Myles C. Stewart
	001059

	W. Edward Morgan
	000349

	Norman S. Fenton
	001259

	Lloyd Hernandez
	001065

	Janice Hedeman Lahr
	002429


AFFIDAVIT OF FRANK LEWIS

STATE OF ARIZONA  
)





)ss.

COUNTY OF MARICOPA
)

FRANK LEWIS, being duly sworn upon oath, deposes and states:

1. He is an active member of the State Bar of Arizona, State Bar Number 000909, practicing of counsel to Begam Lewis & Marks, 111 W. Monroe, Suite 1400, Phoenix, Arizona, 85003.

2. He first learned of the State Bars Petition NO. R-05-0034 after it had been filed. Prior to the filing of the petition he had no knowledge that the State Bar Board of Governors was contemplating changes in the aged based exemptions for state bar members from dues and MCLE.

3. Immediately after learning of the petition and its request that the aged based exemptions from dues and MCLE be eliminated he contacted James E. Hunter, president of the Senior Lawyer’s Division of the State Bar to ascertain what, if any participation the Senior Lawyer’s Division had in the deliberations of the State Bar Board of Governors (Board) decision to file the petition. He learned that James E. Hunter, neither in his personal capacity or as president of the Senior Lawyer’s Division had any knowledge of the intention of the Board to file the petition before it was filed.

4. After some discussion James E. Hunter invited Frank Lewis to attend the January meeting of the Executive Council of the Senior Lawyer’s Division.

5. He attended the January, 2006 meeting of the Senior Lawyer’s Division and was appointed chairman of a subcommittee to investigate the situation including how the Board had reached its conclusion as to the need for the elimination of the aged based exemptions from dues and MCLE and to make a determination as to what could be done avoid the elimination of the aged based exemptions from dues and MCLE.

6. He contacted Robert B. Van Wyck, Chief Bar Counsel who had filed the petition and requested information concerning the petition as follows (contained in an e-mail dated February 8, 2006 to Mr. Van Wyck, without correction of typographical errors):

1) description of complaints against 70+ that were considered in the numerical data of the sub-committee and/or board of Governors, indicating the basis of the complaint and the dispostion of the complaint. I beleive the period of time used was 2000 to 2005. 

2) A copy of all data on the dues and MCLE issues that was provided to the Board of governors (there are references in minutes provided without the data 

3) A copy of all data on the dues and MCLE issue that was used by the dues sub-committe and/or the finance committee in the discussions concerning these issue (there are references in the minutes without the data) 

4) any place where there is an explanation as to why there was no contact with the Senior Lawyers Group requesting input on the issues at hand (there is a document in the minutes of 11/18/05 that says "any time a major change is cnsidered, it is extremely important that the Bar solicit input from the membership") why was this not done in this matter 

5) an explanation as to how the petition could have been filed on behalf of the state bar before the board of governors had approved the filing of the petition (it was ratified on 12/18/05 after it had been file

7. On February 21, 2006 Mr. Van Wyck provided Frank Lewis with some of the requested documents. In a transmittal letter Mr. Van Wyck said he was providing what they had been able to find. He further stated that “The only documents that the Board received were contained in the formal Board report”. This report, prepared for the November 18, 2005 Board meeting, was from the finance committee that stated none of the reasoning for a dues increase but simply that the finance committee was recommending the elimination of the aged based exemption. Nothing was said in the report concerning eliminating the aged based MCLE exemption. The material from Mr. Van Wyck contained nothing concerning items 1 and 4 in the e-mail. It had been learned that, as to item 5, the Board had ratified action of the executive committee after the petition had been filed.

8. No where in any of the material provided by Mr. Van Wyck was there any data concerning whether the type of disciplinary inquiries made to the State Bar relating to members over 70, involved conduct that could have been avoided by MCLE. The position of the Board concerning this material, as publicly announced by the president of the State Bar, Helen Perry Grimwood, on multiple occasions was that data concerning the nature and disposition of disciplinary inquiries concerning members over 70 was irrelevant to the petition and no effort would be made by the State Bar to provide the data.

9. In an elegal publication of the State Bar dated April 18, 2006, Ray Hanna, Secretary/Treasurer stated that the proposed elimination of the aged based dues exemption was made because “the Board believed that it was unfair for active members to be relieved from paying dues, simply based on their age”. In the same publication Mr. Hanna stated “These proposed changes did not originate with a desire to raise money. The Bar is fiscally sound”.

10. The data provided by Mr. Van Wyck included information from staff showing that an aged based dues exemption has existed for State Bar members since at least 1962. These were the earliest records available, so the exemption may have existed earlier.

11. In the notes of the dues subcommittee meeting of September 15, 2005 in a discussion concerning eliminating the over 70 dues exemption, it is reported “Teresa Schmid (executive director) recommended that we should ask the senior group to give input”. This was never done.

12. On numerous occasions in the minutes or notes of the of meetings where the elimination of the aged based exemptions were discussed there is found the following “Any time a major change is considered, it is extremely important that the Bar solicit input from the membership”. This was never done.

Dated this ____day of May, 2006

___________________


Frank Lewis
Subscribed and sworn to before me

this    day of May, 2006.

____________________

Notary Public
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