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Pursuant to Rule 28, Ariz.R.Sup.Ct., the State Bar of Arizona petitions the Court to amend Ethical Rule (ER) 1.6, Rules of Professional Conduct, contained in Rule 42, Ariz.R.Sup.Ct., as set forth in the attached appendix.

I. Overview and Summary of Proposed Changes

The State Bar proposes that the Court adopt an addition to ER 1.6 that would broaden the circumstances under which a lawyer may reveal otherwise confidential client information. The proposed addition to ER 1.6 is the language contained in American Bar Association’s Model Rule (MR) 1.6(b)(1).

The proposed addition would allow a lawyer to disclose information relating to the representation of a client to prevent reasonably certain death or substantial bodily harm. Unlike Arizona’s current ER, the proposed addition does not tie the disclosure to preventing the client from committing a crime.

II. Text of Proposed Rule Change

The full text of the proposed rule change is attached as the appendix.
 At issue are two additions: the language of MR 1.6(b)(1) and the related paragraph in the comment to the Model Rule.

If the additional language were adopted as proposed, Arizona’s ER 1.6 would provide:

(d) A lawyer may reveal such information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

* * *

(6) to prevent reasonably certain death or substantial bodily harm.
The Model Rule comment corresponding to MR 1.6(b)(1) would be added, with minor changes, to existing Comment 7 to ER 1.6:

[7] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to limited exceptions. Paragraph (b) recognizes the overriding value of life and physical integrity, and requires the lawyer to make a disclosure in order to prevent homicide or serious bodily injury that the lawyer reasonably believes is intended by a client. In addition, under paragraph (c), the lawyer has discretion to make a disclosure of the client's intention to commit a crime and the information necessary to prevent it. It is very difficult for a lawyer to "know" when such unlawful purposes will actually be carried out, for the client may have a change of mind. Like Paragraph (b), Paragraph (d)(6) recognizes the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm, but does not require that disclosure prevent a client’s crime. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims.

III. Discussion

Arizona’s ER 1.6 historically had been broader than MR 1.6. Now, with recent changes to MR 1.6, Arizona’s ER 1.6 is more restrictive. The State Bar recommends that the Court adopt the broader language provided by the current version of MR 1.6. ER 1.6 will then continue to require disclosure in a specific situation – to prevent the client from committing a criminal act that the lawyer believes is likely to result in death or substantial bodily harm – but also would allow a lawyer to disclose information to prevent death or substantial bodily harm even if disclosure would not be intended to prevent the client from committing a criminal act.

A. ER 1.6 and MR 1.6 prior to recent changes

The relevant portion of MR 1.6, as adopted by the ABA in 1983, provided:

(b) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm…

Arizona chose to require that lawyers reveal otherwise protected information to prevent the client from committing a criminal act that was likely to result in death or substantial bodily harm, rather than making the disclosure permissive:

(b) A lawyer shall reveal such information to the extent the lawyer reasonably believes necessary to prevent the client from committing a criminal act that the lawyer believes is likely to result in death or substantial bodily harm.

Arizona also included an additional permissive provision, similar to but still broader than the then-existing MR 1.6:

(c) A lawyer may reveal the intention of his client to commit a crime and the information necessary to prevent the crime.

As a result, both the ABA and Arizona provisions linked disclosure to preventing the client from committing a crime.

B. Recent changes to MR 1.6

In 2001 and 2002, the American Bar Association adopted major changes to the Model Rules, including a significant change to MR 1.6(b)(1). The changes resulted from a comprehensive review of the rules by the ABA’s so-called Ethics 2000 Commission.

One of the Ethics 2000 Commission’s recommended changes to ER 1.6 was to delete the requirement that disclosure under MR 1.6(b)(1) was linked to preventing the client from committing a crime:

A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary…to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent reasonably certain death or substantial bodily harm…


The ABA approved this revision at its annual meeting in Chicago on August 7, 2001. The proposal passed the House of Delegates by a vote of 243 to 184. Kevin E. Mohr, “California’s Duty of Confidentiality: Is It Time for a Life-Threatening Criminal Act Exception?” 39 San Diego L. Rev. 307 (2002).

The Ethics 2000 Commission explained why it recommended the changes to MR 1.6(b)(1):

The Commission recommends that the exception currently recognized for client crimes threatening imminent death or substantial bodily harm be replaced with a broader exception for disclosures to prevent reasonably certain death or substantial bodily harm, with no requirement of client criminality. This change is in accord with Section 66 of the American Law Institute’s Restatement of the Law Governing Lawyers. The Rule replaces “imminent” with “reasonably certain,” to include a present and substantial threat that a person will suffer such injury at a later date, as in some instances involving toxic torts.

A Legislative History: the Development of the ABA Model Rules of Professional Conduct, 1982-2005 at 124 (ABA 2006) (emphasis added).


Because MR 1.6(b)(1) no longer links disclosure to preventing a client’s criminal act, it applies in a wide range of non-criminal circumstances. The ABA’s comment to MR 1.6 explains:

Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims.

MR 1.6 cmt 6 (emphasis added).

Perhaps because other proposed changes to MR 1.6 were more controversial
, the minutes of the Ethics 2000 Commission and the written testimony submitted do not show substantial dispute over MR 1.6(b)(1)’s adoption. In fact, in a law review article, the chairman of the Ethics 2000 Commission (and then Delaware Supreme Court Chief Justice, now retired) E. Norman Veasey, wrote only this about the commission’s adoption of the changes to MR 1.6(b)(1):

There has always been a tension between the goal of keeping inviolate the client's confidences and the need to provide the lawyer with the ability to deal with situations where the lawyer reasonably believes it necessary to make some disclosure to protect third parties or the legal system from substantial harm. The Commission's proposals would broaden, in carefully circumscribed situations, the grounds for discretionary disclosure of client information.

As approved by the House, new Rule 1.6(b)(1) provides the lawyer with discretion to reveal a client confidence if the lawyer reasonably believes it “necessary to prevent reasonably certain death or substantial bodily harm.” The result of this new rule is to change “imminent” to “reasonably certain” and to eliminate the requirement that a client's crime be the cause of the problem. Disclosure is permissible whether or not the act in question is a crime or is the act of the lawyer's client. An example given in Comment [6] hypothesizes an accidental discharge into a town's water supply of toxic waste that has a substantial risk of becoming life-threatening over time, not necessarily imminently.

E. Norman Veasey, “Ethics 2000: Thoughts and Comments on Key Issues of Professional Responsibility in the Twenty-First Century,” 5 Del.L.Rev. 1, 8-9 (2002). Veasey then proceeded to examine, in detail, the other controversial changes the commission recommended to MR 1.6 but not MR 1.6(b)(1).


About two dozen states now have, in their ethics rules, some version of the language used in MR 1.6(b)(1), without linking the allowed disclosure to preventing a client’s intended criminal conduct.
 A handful of those states
 have taken the MR 1.6(b)(1) sentiment even further and require lawyers to disclose confidential information to prevent death or bodily harm.

C. Recent changes to ER 1.6

Arizona has not adopted MR 1.6 verbatim.

In December 2000, the State Bar’s Board of Governors appointed the Ethical Rules Review Group (ERRG) to consider the ABA Ethics 2000 Commission’s recommendations as well as proposals by Arizona lawyers to amend the Arizona Ethical Rules.

ERRG’s proposal, as approved by the Board of Governors and reflected in the rule-change petition filed in December 2002, recommended adopting what is now ER 1.6(d), following some of the Ethics 2000 Commission’s recommended changes.

ERRG did not recommend adopting MR 1.6(b)(1). The minutes of its April 5, 2001, and June 5, 2001, meetings – the two meetings at which it appears ERRG acted on ER 1.6 -- do not show discussion or a vote on MR 1.6(b)(1). The minutes reflect that ERRG voted to retain ER 1.6(b) and (c) and discussed "modifying existing paragraph (d) to incorporate some of the additional permissive disclosures set forth in the ABA redraft." Those “additional permissive disclosures” are not itemized. At the later meeting, ERRG adopted what eventually became ER 1.6(d)(5).

The December 2002 rule-change petition that resulted from ERRG’s efforts explained ERRG’s decisions on ER 1.6 this way:

The changes to this Rule are less significant than the ABA revisions because the existing Arizona Rule led the nation in requiring disclosure of information to prevent a criminal act likely to result in death or substantial bodily harm. The existing Arizona Rule also already permits disclosure to prevent a crime….

The petition does not address why the committee chose not to adopt MR 1.6(b)(1) as an additional permissive disclosure.


This Court adopted the changes to ER 1.6 proposed by that petition.

D. Arizona should adopt MR 1.6(b)(1) language


The 2002 rule-change petition’s explanation of Arizona’s rule on confidentiality shows the weakness the State Bar now proposes to remedy. As discussed above, ER 1.6 has historically linked the required and permissive disclosure to preventing the client from committing a criminal act, whereas MR 1.6(b)(1) now does not. It was indeed accurate to say that before the changes to MR 1.6, Arizona’s confidentiality provision was broader than the Model Rule because it required -- not simply allowed -- disclosure under certain circumstances. Now it is also accurate to describe the Arizona rule as more restrictive, because while it requires disclosure under certain circumstances, it does not allow disclosure under wider circumstances.

This difference is exemplified in a recent criminal case reported in the New York Times. Adam Liptak, Lawyer Reveals Secret, Toppling Death Sentence, N.Y. Times, January 19, 2008. A Virginia lawyer disclosed that prosecutors had coached his now-dead client during the prosecution of that client and a co-defendant for murder. According to the article, only the triggerman was eligible for the death penalty, so which of the two defendants actually pulled the trigger was a critical fact. The co-defendant was convicted of being the triggerman, and was sentenced to death. The Virginia lawyer had, 10 years earlier, asked the Virginia State Bar whether he could disclose that prosecutors had coaxed his now-dead client into giving evidence against the co-defendant and had been told he could not disclose the information. In 2007, he asked again, and was told he could disclose. His disclosure resulted in the co-defendant’s death sentence being commuted as the result of prosecutorial misconduct.

MR 1.6(b)(1) would allow the Virginia lawyer to disclose information relating to his deceased client, because disclosure would prevent the execution of the client’s co-defendant. ER 1.6(b) as currently written, however, does not provide a mechanism for disclosure, because disclosure would not be intended to prevent the deceased client from committed a criminal act.

On what basis Virginia State Bar ethics counsel advised the lawyer he could disclose has not been made public. According to the New York Times article, the Virginia lawyer asked for advice in writing but was given only telephone advice. Virginia’s rule on confidentiality is substantially different from MR 1.6.

Disclosure under the Ethical Rules is a separate issue from whether the disclosed attorney-client privileged information could in fact be used as evidence. See, e.g. Ariz. Ethics Op. 97-05 (“While it is not uncommon for the two concepts to be discussed as if they are interchangeable, they are entirely separate legal concepts”). This Court, in dealing more than three decades ago with a case similar to the Virginia situation, held that the attorney-client privilege prevented the use of the disclosed information at trial. State v. Macumber, 112 Ariz. 569, 544 P.2d 1084 (1976). The Court did not address the ethical propriety of two attorneys disclosing that their deceased client had confessed to murders for which Macumber was charged.

Adopting MR 1.6(b)(1) language (as new ER 1.6(d)(6)) would not change the mandatory nature of ER 1.6(b). An Arizona lawyer still would be required to disclose information to prevent his or her client from committing a criminal act that the lawyer believes is likely to result in death or substantial bodily harm. Adopting MR 1.6(b)(1) language simply would give a lawyer permission to disclose otherwise confidential information to prevent reasonably certain death or substantial bodily harm in situations other than those in which the lawyer is disclosing to prevent the client from committing a qualifying criminal act.

Because disclosure under ER 1.6(d) is permissive, a lawyer’s decision not to disclose would not violate the rule. ER 1.6 cmt 17.

The permissive nature of the proposed ER 1.6(d)(6) justifies a higher standard than that contained in ER 1.6(b). The existing ER 1.6(b) directs a lawyer to disclose if the lawyer reasonably believes the client’s criminal conduct is “likely to result” in death or substantial bodily harm. “Likely” means “probable.” Black’s Law Dictionary 925 (6th ed. 1990). The proposed new ER 1.6(d)(6), on the other hand, uses the phrase “reasonably certain” death or substantial bodily harm. Definitions for “certain” include “clearly known” and “free from doubt.” Id. at 225.

“Reasonably certain” thus establishes a higher bar than “likely to result.” A lawyer should be permitted to disclose, especially in circumstances not tied to the client’s intended criminal act, only if “reasonably certain” death or substantial bodily harm would result.

IV. Conclusion

Arizona’s ER 1.6 currently is in some ways both broader and more restrictive than MR 1.6. It is broader because, under certain circumstances, it requires a lawyer to disclose confidential information, while the Model Rule does not require disclosure. On the other hand, ER 1.6 currently does not allow a lawyer to disclose in as broad of circumstances as does MR 1.6.

Adopting the language of MR 1.6(b)(1) would give lawyers more discretion to disclose otherwise confidential information. In some circumstances, such as the Virginia lawyer’s dilemma described above, “the overriding value of life and physical integrity” (as the MR 1.6 comment states) may tip the balance against keeping client information confidential. A lawyer thus would have the option, in appropriate circumstances, to disclose client information to the extent the lawyer reasonably believes necessary to prevent reasonably certain death or substantial bodily harm.

RESPECTFULLY SUBMITTED this _____ day of _______, 2008.
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_____________________________
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this _____ day of ___________, 2008.

by:  _______________________________

� The proposed additions are shown in legislative format, with additions shown by a double underline and deletions shown by strikethroughs. No substantive deletions are proposed.


� In particular what eventually became MR 1.6(b)(2) and (3), which deal with disclosing information to prevent the client from using a lawyer’s services to commit financial crime or fraud. The Ethics 2000 Commission proposed these additions. The ABA House of Delegates initially rejected them 2002, but in 2003 reversed course after a task force on corporate responsibility made new recommendations. Ronald D. Rotunda & John S. Dzienkowski, Legal Ethics: The Lawyer’s Deskbook on Professional Responsibility at 212 (ABA/Thomson West 2007).


� Alaska, Colorado, Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Louisiana, Maryland, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New York, North Dakota, Oregon, Pennsylvania, Tennessee, Utah and Washington.





� Florida, Illinois, Iowa, North Dakota, Tennessee and Washington.





� While not adopting the broad language of MR 1.6(b)(1), Massachusetts specifically requires lawyers to reveal “such information…to prevent the wrongful execution or incarceration of another.” Supreme Judicial Court Rule 3:07, Massachusetts Rules of Professional Conduct Rule 1.6(b)(1).





�As noted infra n. 2, the ABA House of Delegates initially rejected the commission’s recommendations for permissive disclosure to prevent, mitigate or rectify financial injury caused by a client’s use of a lawyer’s services, but eventually adopted the provisions in 2003.





�Nor do the September 30, 2001, executive summary of ERRG’s recommendations to the State Bar Board of Governors or the reporter’s notes to the proposed amendments. The executive summary, which described the ERRG proposals that “affect most attorneys much of the time,” explained that the ER 1.6 change permitted disclosure to mitigate or rectify substantial injury to another’s financial interests if the client has used the lawyer’s services to commit a crime or fraud. These are the provisions adopted as ER 1.6(d)(1) and (2). In explaining the proposed changes to ER 1.6, the reporter’s notes – as did the later rule-change petition – stated, “The changes to this Rule are less significant than the ABA provisions because the existing Arizona Rule led the nation in requiring disclosure of information to prevent a criminal act likely to result in death or substantial bodily harm.” The notes then describe how new paragraph (d) would expand the grounds for permissive disclosure. Those grounds for permissive disclosure are now contained in ER 1.6(d).


� The concurring opinion, however, explained that the attorneys who disclosed their deceased client’s confession had obtained “an informal opinion” from the State Bar that had advised them that “the privilege of the attorney-client did not apply to prevent them from disclosing the information to the defense, prosecution and court.” 112 Ariz. at 572, 544 P.2d at 1087.
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