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Pursuant to Arizona Supreme Court Rule 28, the State Bar of Arizona, respectfully submits this petition to the Court requesting an amendment to Rule 35(b) of the Rules of the Supreme Court, as set out in Appendix “A”, to include Indian law as one of the subject areas which may be tested on the Arizona Bar Examination (“bar examination”).  

I. Background and Need for the Proposed New Rule

An attorney’s understanding of the basic precepts of Indian law, especially regarding jurisdiction and the limited circumstances under which a tribe is subject to suit, can have a significant impact on the rights and remedies available to that attorney’s clients. It is, therefore, essential to amend Rule 35(b) to include Indian law as a potential subject for the bar examination to ensure that exam takers are able to recognize the three distinct governments operating within the State of Arizona – state, federal and tribal government.   Incorporating Indian Law into the bar examination will not require applicants to have a comprehensive knowledge of Indian law.  In fact, this amendment simply proposes that applicants be able to spot issues relating to tribal government jurisdiction and sovereignty which are implicated in otherwise common situations.  

Indian tribes and tribal governments in this State have always been influential players in the economic, political, and legal developments that have shaped Arizona.  More recently, tribal governments engage in real estate development, energy development, banking and finance, telecommunications, wholesale and retail trade, and tourism as an exercise in inherent tribal sovereignty and economic self-determination.  These activities occur both on and off-reservation and implicate an array of legal issues, especially those involving determinations of jurisdiction, which call for competent legal counsel.

There are twenty-two federally recognized tribes exercising jurisdiction over nearly twenty-two million acres of land located within the State of Arizona – comprising over one quarter of the land within this State.  Arizona has the greatest percentage of Indian lands of all states in the country.  Indian lands have been (and continue to be) developed by some of Fortune 500’s most powerful companies, including Wal-Mart, AT&T, Home Depot, Bank of America, Peabody Energy, El Paso Gas Corporation, and John Deere.  These partnerships between Arizona’s tribal governments and national corporations generate billions of dollars in income and tax revenue, and create significant employment opportunities for tribal members and non-Indians alike.  These transactions necessarily give rise to questions of jurisdiction regarding the relationship between tribes and non-tribal businesses, employees, and customers.  

Another area in which Indian law issues arise on a consistent basis is during the development of non-Indian owned land near reservations or waterways – particularly in the context of negotiations or litigation.  As a result of the expansion of Arizona’s cities and towns today, tribal lands are integral components of local, regional and state planning efforts that include transportation, water rights, right-of-way development, energy development, and environmental compliance.  As such, more and more municipalities are finding that their ability to properly plan for the future requires developing a relationship with neighboring Indian tribes.  And many attorneys who represent these local governments are found to lack the basic understanding of the powers and authorities of Indian tribal governments.

  
Legal issues that require an understanding of Indian law are not confined solely to transactions that occur solely on our near Indian lands, or to which an Indian tribe is a party.  Indian law is a critical component of a wide array of practice areas which are implicated in everyday interactions.  Much of the general population is not aware of how greatly Indian Law implications can affect their rights.  

For example the State of Arizona – Tribal Gaming Compact, authorized by voter initiative in 2002, requires that each tribal government that is a signatory to the compact establish procedures for handling tort claims involving patrons at gaming facilities.    The patrons making such claims are typically non-Indian. Further, the attorneys who represent these clients are usually not regular practitioners of Indian law.  It is not uncommon for these attorneys to mistakenly assume that (1) the State has jurisdiction over these claims and (2) State tort laws apply.  As a result these attorneys neglect to look for applicable tribal laws and consequently run afoul of such basic legal requirements as notice rules, statutes of limitation, and general jurisdictional considerations to the detriment of their clients.  

Other examples of situations where attorneys regularly fail to adequately identify the impact that Indian law may have on their client’s interests are:  litigation involving the adoption of an Indian child, the probate of real property on tribal lands, auto accidents which occur on tribal reservations, criminal activity occurring within the boundaries of Indian reservations, environmental compliance, and energy development on tribal lands.  Each of these examples represents a practice area that an Arizona attorney should reasonably expect to encounter at some point in his practice, yet each example also presents a situation where an attorney must be able to spot the Indian law issue in order to competently represent their client.

The odds are that the general practitioner or public lawyer in Arizona, at some point over the course of his career, will become involved in a case requiring the ability to identify issues raised by Indian law.  This intersection of Indian law considerations vis-à-vis the general practice of law in this State is the crux of this petition to include Indian Law as a possible test subject on the bar examination. 

In the best interest of Arizona citizens, every lawyer licensed by the Arizona Supreme Court must be able to spot Indian legal issues in the general practice of law in order to possess basic competency.  Each bar applicant must have an understanding of Indian law implications on basic matters involving jurisdiction as they are already required to be for federal, and state, government.  Further, the potential to harm clients and the unnecessary burden on State, Tribal and Federal courts attributable to the inability of practitioners and even judges to recognize Indian law jurisdictional issues far outweigh the natural disinclination to include an additional subject matter area into the bar examination.

To underscore this point, at least three other states – Washington, New Mexico and South Dakota – now include aspects of Indian law as potential areas for examination on their bar exams.  These changes came as a direct result of the increased appreciation by those bars that lawyer competence in states with significant populations of Indian people and Indian tribal governments requires, at a minimum, that lawyers be able to identify situations where tribal jurisdiction and tribal governmental sovereignty are implicated.  

Initiatives similar to the Petition before you are currently under active consideration in Michigan, Oklahoma, Montana, Wisconsin, Idaho, and Oregon.  Although Arizona has the largest percentage of Indian lands comprising the state, we are facing the prospect of falling behind the bars of other similarly situated states by failing to recognize the importance of Indian law as a legal area which must be tested on the bar examination.  The unfortunate result is the potential harm to clients due to attorneys who cannot adequately identify key issues.   

II. Including Tribal Jurisdiction and Tribal Governmental Sovereign Immunity as Examination Subjects Will Not Require Specialized Understanding of a Sophisticated Area of Law

The bar examination is designed to test core competencies and specialty subjects are not appropriate examination material.  And, while it is true that Indian law can contain many nuances, this Petition proposes to include Indian law as a possible test subject on the bar examination in a manner that will not require bar applicants to have specialized knowledge of Indian law in order to be adequately prepared for the exam.  Instead, this Petition seeks to include only those fundamental Indian law issues, tribal jurisdiction and tribal governmental immunity, that come from an attorney having the most basic knowledge of Indian law.  

The ability to identify when tribal jurisdiction might apply is no different than the existing requirement that applicants be able to discern when state law applies and when federal law applies.  For example, applicants are already tested on the ability to identify when Arizona and federal civil procedure rules apply; it would not be a great leap to also expect that applicant to be cognizant of the possibility that tribal laws may apply where the action is in tribal court, which is not subject to either state or federal rules of civil procedure.  The inclusion of Indian law on the bar examination would not require each applicant to be intimately familiar with the specific laws of a particular tribe. Instead, this proposal would merely require that the test taker be able to identify when tribal law may be implicated in a situation that is otherwise commonplace in the practice of law in Arizona. 

The following is an example test question taken from facts similar to a recent criminal case decided by the Supreme Court of Wyoming:

A Native American father is charged by the State of Arizona for felony murder resulting from the death of his daughter by child abuse.  The alleged murder occurred in the family home in the town of Rio Salado, Arizona, located within the former boundaries of the Rio Salado Reservation established in 1879 by Executive Order. The lands upon which the town of Rio Salado is located were ceded by the Rio Salado Indian Community to the federal government in 1905 by treaty.  The town of Rio Salado is presently unincorporated as a municipality of the State of Arizona.  You have been appointed to represent the accused in the case filed by the State of Arizona. Discuss all issues that could be raised on the question of jurisdiction of the state court over your client and the subject matter. Assume this offense occurred on Indian lands. 

A proper legal analysis would include discussing the potential criminal jurisdiction by the federal government under the Major Crimes Act for acts of a Native American charged as murder.  It may also include a discussion of concurrent tribal court jurisdiction if the tribal laws of the Rio Salado Indian Community provide for the prosecution of child abuse resulting in death.  

Including tribal governmental immunity would simply seek to have the applicant recognize that Indian tribes are governments, not businesses or entities subject to Arizona law.  As such, tribal governments, like any other government, have laws governing when and where the tribe may be subject to suit.  By adopting the proposed rule change to include tribal governmental immunity on the bar examination, applicants will not be required to know the specifics about when and where a tribe can be sued.  The proposed change would require that exam takers be able to recognize that the answers to questions regarding when and where a tribe can be sued will not be found in Arizona or federal law and attorneys must look for answers in laws of the Tribe against which they are seeking to bring a claim.  Once more, this situation is becoming increasingly common for Arizona practitioners, and bar applicants need to be aware of the potential negative consequences that can result from their inability to recognize this basic principle of Indian law.

The Indian Child Welfare Act is a prime example of a specific law that is encountered everyday in State Courts throughout Arizona by practitioners who must be aware of the law and its implications in order to competently represent their clients; ICWA is an act of Congress which specifically requires that Indian tribes be provided an opportunity to intervene as a party in any actions in State Court which impact the parental rights of Indian tribal members, and understand that each Tribe’s laws will impact any potential placement or adoption of an Indian child.  Accordingly, it is important for applicants to know that there are Indian law implications in all adoption and dependency matters involving Indian children.  When the Court considers that Arizona has a significant Indian population and that Indian children are disproportionately represented in the juvenile court system, the importance of such understanding on the part of practitioners is even more compelling.  Although this Petition does not seek to compel applicants to become experts on specific laws, such as ICWA, including Indian law as a possible subject area on the bar examination could be as simple as requiring that an applicant be able to spot an Indian law issue in a commonly arising, but otherwise every-day dependency or child welfare matters.  

III. Proposed Period for Implementation the Amended Rule 

One logical concern about this Petition is that Indian law is not a required course in law school; and, applicants, especially those from out of state, may not have had an opportunity to become familiar with the subject matter.  However, the same is true for other “fair game” subject matters such as taxation, evidence, and secured transactions. Like Indian Law, these subjects are not required law school courses; however, these courses are offered as part of the elective law school curriculum.  Bar applicants have been regularly tested on these areas for decades and have routinely proven their competency without any extraordinary bar preparation efforts.  The same result could reasonably be expected once Arizona requires Indian law on the bar examination.  

However, in order to address this concern in a proactive manner, this Petition proposes that the Supreme Court implement the inclusion of Indian law on the bar examination following a reasonable notice period.  This notice period will provide the incoming class of first-year students, enrolled at the time of the Supreme Court’s adoption of the Rule, with sufficient notice of the new requirement.  Such a notice period is precisely how the State Bar of Washington resolved this concern.  

Preparation for this change is facilitated by the fact that BAR/BRI (one of the preeminent bar prep course firms in the nation) already offers Indian law materials as part of its prep course for exam takers in those states which require it on their bar examination.  Additionally, the law schools at Arizona State University and the University of Arizona already offer a wide variety of Indian law courses (and have for well over 10 years) which enjoy healthy enrollment by a broad range of law students.  

A reasonable notice period, coupled with the already ubiquitous law school Indian law course offerings and prep course materials, will adequately ensure that all future applicants are well-prepared for the possibility of Indian law as a test subject on the bar examinations beginning in July of 2011.

IV. CONCLUSION

The State Bar respectfully requests that the Court amend Rule 35(b) as set forth in Appendix “A”. 

DATED this _____ day of ______________, 2008.
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APPENDIX A

PROPOSED AMENDMENT TO RULE 35(b)

(proposed additional language shown by underscoring and proposed deletions shown by strike-through)

Rule 35(b). Examination Subject; Grading
1. “Essay examination questions at each examination will be upon some, but not necessarily all, of the following subject mater areas: contracts (including the Uniform Commercial Code except Articles 4, 5, 7, and 8); torts; criminal law; constitutional aspects of criminal procedure; corporations, partnerships, and other business organizations; trusts; wills; professional responsibilities; civil procedure; civil procedure (Arizona and federal); constitutional law (Arizona and federal); evidence; real property; and; community property.; and jurisdiction (including Arizona, federal, and tribal) and tribal governmental immunity.”
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