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This comment addresses the portion of the State Bar’s petition that would amend Rules 32(c) and 45, increasing requirements to change Bar membership status from Inactive to Active.  The Bar proposal would require reactivating members to complete  Mandatory Continuing Legal Education (MCLE)  hours for each of the last two years for which the member was on inactive status;  members also would pay the difference in dues for that period. 


The undersigned, a State Bar member presently on inactive status, opposes the changes for the reasons stated below.


The Bar has no reasonable basis to assume that reactivating attorneys are unprepared to resume practice without makeup MCLE. 

The Board of Governors “believed that MCLE for those re-entering active practice is important to client protection and public confidence in the legal profession.”  Bar Q&A, Appendix A, [hereinafter Q&A] Answer 3.  The Bar’s belief, however well-meaning, lacks factual support.  To the undersigned’s knowledge, Arizona has no mechanism in place to determine whether or not reactivating lawyers are likely to harm their clients or reduce public confidence in the profession.  No study or scholarly work has been cited by the Bar to support this novel notion.  Furthermore, the undersigned is not aware of any client complaints or plunges in public confidence attributable to the longstanding current rule.

One can easily imagine many situations in which reactivating attorneys are as well prepared as their active colleagues to practice law.  An attorney may take inactive status to recuperate from illness or deal with a family crisis, but use “down time” to stay current in the appropriate field(s) by reading relevant court decisions, administrative rulings, law review articles, and trade journals, and conferring informally with active attorneys.  None of these activities would receive MCLE credit, although they likely constitute more effective learning than some hastily-chosen seminar.  Is that lawyer a threat to the public?  An attorney may have taken inactive status to serve as an executive of a corporation.  Is that lawyer unprepared to represent the same corporation if he or she returns to active status? Of course not.

The Bar, however, would declare these lawyers presumptively incompetent and/or unethical because they took some time off.  There is no more charitable way to view the Bar’s opinion of these members;  MCLE is described as “essential” to protect the clients of reactivating lawyers and to maintain confidence in the profession.  Q&A, Answer to Question 2.  With all due respect to our dedicated Board, its faiths are not necessarily facts.  Something more than credulous “belief” should be required to justify such low regard for any Arizona attorneys.

The proposed change is irrational and unnecessarily burdensome.    

A. MCLE

The offered amendment gives us MCLE on steroids.  It assumes that reactivating attorneys are unprepared to play the game unless they hurriedly bulk up.  However, the Bar’s petition to this Court and response to member questions contain no indication that meeting its arbitrary goal of additional MCLE hours would cure the asserted problem.

True, the Bar has never been required to show that MCLE produces the benefits claimed for it.  Q&A, Answer 11.  The present proposal, however, forces extra doses of this unexamined nostrum only on certain members.  This disparate treatment establishes a more severe burden for a particular class of attorneys.  Some verifiable benefit should be demonstrated.  After all, the Bar proposes for the first time to extend MCLE’s reach to people who, in the period covered by the rule, were not doing work that the mandate supposedly improves. 

What’s worse, the Bar proposal is not even loosely tailored to remedy the asserted need.  It aims to correlate the returning attorney’s “re-education” with the knowledge supposedly dulled by inactivity.  It fails, because the Bar confuses its institutional aspiration with the reality of mandated makeup CLE.  Aspiration:  the proposed rule would “ensure that practitioners who have not been practicing are up-to-date on the law in their areas of practice.”  Q&A, Answer 6.   Reality:  it would ensure nothing of the kind.  Reactivating members would be obliged to accumulate hours, whether or not the subject matter brings them up-to-date on anything.  A reactivating attorney could fulfill the MCLE makeup requirement by purchasing credits that are relatively cheap and conveniently scheduled, but not necessarily relevant to the attorney’s field of work.  Indeed, this would be the likely approach of lawyers who wish to reactivate promptly; relevant CLE programs may not be available when needed.  The Bar itself rationalizes the requirement with a wink, noting that a “lawyer who wants to reactivate can complete the required number of MCLE hours in a relatively short period of time.”  Q&A, Answer 6 (emphasis added).  So much for “learning,” client protection, and public confidence.  The real goal here is compliance for its own sake.  A reactivating lawyer must scratch the Bar’s regulatory itch, buy some hours, and voila!  Said attorney is magically pronounced fit to practice. 

How silly is this charade?  A reactivating attorney could attend several different ethics programs and watch, over and over again, Al Pacino going berserk in …And Justice for All.  This would comply with the onerous new requirement, but provide no other benefit to anyone except the CLE provider and any organization that might happen to profit from the fees.  Seldom has a proposed rule been so perfectly crafted to defeat its own asserted purpose. 

B.  Dues

The Bar begs to collect full, active-status dues for a period during which an attorney was not active.  Here, too, the Bar shows signs of confusion.  On one hand, the Bar justifies its surcharge request by arguing that reactivating members “benefit from the programs and services which have been funded, at least in part, by active members while the reactivating members were inactive or retired.”  Q&A, Answer 3.  On the other hand, struggling to justify differences between inactive and retired members’ dues, the Bar acknowledges that inactive lawyers’ dues already “support lawyer regulation, which continues to ensure the public’s trust and confidence in the profession and the State Bar.”  Q&A, Answer 8.   

Exactly.  Taken together, these statements suggest that the current rule has things about right:  we get what we pay for.  The current rule permits reduced dues, not elimination of dues, while the inactive member is receiving some, but not all, benefits of Bar membership.  Nothing could be more fair.

The “loophole” can be closed with a simple, proportional rule.  

The Bar wishes to “close a loophole that allowed members to jump from active to inactive status to avoid annual MCLE requirements.”  “Close a loophole” sounds  reasonable, but it deceptively understates the draconian new burden proposed.  

The Bar apparently fears that lawyers will transfer to inactive status on the last day of an educational year, thus avoiding MCLE requirements for that year, then snap back to active status the next day, when a new educational year begins, or very soon thereafter.  Q&A, Answer 3.  We do not know whether this evasion strategy is an epidemic or a theory;  the Bar does not explain how widespread the problem is, or even whether or not it happens at all.  The undersigned put those questions to the Bar, but received no responsive answer.  See Appendix B.  
In any event, that so-called loophole can be closed simply.  The Bar’s overkill is not only unfair, but unnecessary.  By assessing makeup obligations only in terms of full years, the Bar ignores a more logical, proportional approach.  

The Bar’s attachment to simplicity is understandable.  It has more than seventeen-thousand Arizona attorneys to herd.  For administrative convenience, the MCLE rule is administered under a fixed calendar, in which the educational year begins on July 1 and ends on June 30.  This straightforward method allows members to understand the deadline and enables the Bar to monitor compliance.  

For makeup MCLE and dues, however, adherence to units of one complete year makes no sense.  An attorney’s inactive status might last only a few days (as in the Bar’s own evasion theory) or many, but not necessarily one year exactly.  The Bar’s proposal would impose MCLE and dues obligation in year-long units that may not correspond to the actual length of inactive status.

A better approach would be to require MCLE and dues for any portion of any year when the attorney is active, while granting exemption for the inactive period.  This fixes the alleged problem of attorneys avoiding an entire year of MCLE and dues by going inactive at the end of an educational year.   The Bar surely will claim that such proration would create administrative headaches.  Not so.  The amount of MCLE required can be determined easily by consulting a chart [Appendix C] that details the credit reduction for any number of inactive status days in a year.   This differs from the Bar’s usual one-size-fits-all approach, but it’s not brain surgery;  the sample chart was created in ten minutes on Microsoft Excel by the undersigned, who will gladly make a full year version available to the Bar at no charge. 

The sample chart shows that the feared loophole is effectively closed.  The Bar’s hypothetical malefactor would have to remain inactive for thirteen days to receive any MCLE exemption at all.  It would take more than a month to gain an exemption of two hours.  Two months of inactive status would generate only a three-hour exemption.  It seems improbable that even the most mandate-resistant attorney would put a law practice on hold for two months, abandon relationships with clients, sacrifice income, and go through the hassle of reactivation… all to wriggle out of three units of MCLE.   

Meanwhile, under the proportional proposal, lawyers who take inactive status for legitimate reasons would be treated fairly.  They would be required to complete MCLE for their days on active status.  [Appendix D].  No more, no less.

As for dues, another chart can easily be crafted to reflect the difference between inactive and active dues, prorating the difference so that reactivating attorneys can pay for those days when they were on active status but paid inactive dues.  

The proposed change effectively eliminates short-term inactive status.  

The principal advantages of inactive status are reduction of dues and exemption from MCLE while an attorney relinquishes the privilege of practicing law.  The Bar’s proposal negates those advantages for periods of up to two years.  If the Bar wishes to eliminate short-term inactive status, it should present a straightforward proposal to do so.  This Court then could consider the proposal’s actual effect and the Bar’s motivation on their own merits.


The proposed change breaches the agreement under which currently inactive members assumed inactive status.   

Presently inactive attorneys assumed their status under the current rule.  They relied upon the terms of that rule.  They accepted an obligation to comply with its requirements if they return to active status.   If this Court determines that the rule should now be changed, then the undersigned suggests that such a change should apply only to those attorneys who begin inactive status after the effective date of the amended rule, fully understanding and accepting their responsibilities if and when they reactivate.  


For the reasons stated above, the undersigned respectfully urges the Court to deny that portion of the State Bar’s Petition that would amend Rules 32(c) and 45 with respect to inactive status, and to adopt instead the proposed language set forth in Appendix D to this comment.  In the alternative, should the Court adopt the Bar proposals or similar amendments, it is requested that the new rule apply only to those attorneys who take inactive status after the effective date of the change.

           Respectfully submitted this 11th day of May 2006.
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