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Comment of the Maricopa County Board of Supervisors regarding Proposed Rule for Court Reporting Resources
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April 18, 2006

To Whom It May Concern,
The Maricopa County Board of Supervisors opposes a new Supreme Court rule establishing reporting priorities in the Superior Court.  The proposed rule does not examine the cost-effectiveness of options to recording Superior Court proceedings, and will waste scarce taxpayer dollars.  The manner in which the proposed rule was drafted, vetted and sent to the Supreme Court calls into question the rule-making procedure in the Supreme Court.  If this is how rules are made in the Supreme Court, we prefer legislative rule-making.

(A) The Present and Future in Maricopa County Courts

The Board of Supervisors in Maricopa County has supported and funded the use of technology to capture the record in Superior Court proceedings.  This commitment was made after the County Office of Management and the Budget concluded that technology would promote real cost savings for the County from the traditional manner of capturing the record by court reporters.  The major cost of technology is the upfront capital costs of purchasing and installing the equipment.  The savings in personnel, benefits and overhead costs in stemming the growth of court reporters pays for the technology.  Maricopa County has seen these savings come to pass.  An over one million dollar outside court reporter budget was eliminated, growth in new court reporter positions has been stopped and even declined, and some vacant court reporter positions have been collapsed and the monies reallocated.

Maricopa County also believes that technology saves citizens who attend court proceedings money.  Citizens can purchase a cd of their court proceeding at a modest cost without expending monies for a transcript.  Many citizens have chosen to do this.  Further, as more transcriptionists become available to transcribe electronic proceedings, the County is hopeful that competition will lower even the cost for a transcript.

Maricopa County is committed to using state of the art technology to capture the record in its courts.  The current model being implemented in cooperation with the Superior Court in new court facilities, Justice Court and Superior Court, is digital video/audio technology to capture the record, monitored by staff in centralized control rooms that monitor the equipment and auto-log the proceedings.

Maricopa County, to best utilize scarce taxpayer dollars, has advocated for agencies to utilize technology to capture the record wherever possible.  The County recognizes that current statutory law allows for lawyers to ask for a court reporter; but the sooner lawyers embrace the new technology the more the taxpayers will see savings that can be reallocated into other areas of growth within the Court and County.

We oppose any rule that creates a presumption that court reporters will be used in any particular proceeding unless the parties agree to the contrary.  This reverses the current statutory presumption which allows the Superior Court to use technology unless the attorneys affirmatively ask for a court reporter.

In the near future, the Superior Court will ask the Board of Supervisors to fund the creation of a new grand jury conference rooms and associated space in the West Court Building in downtown Phoenix.  The current grand jury space, both for county and state grand juries, is retrofitted into a courtroom which no longer meets the needs of the Court.  The Board of Supervisors will ask the Court to place technology into the new grand jury rooms to capture the record whenever it is feasible to do so.  We have been told that many of these proceedings are simply hearsay reports from a police report of simple street crimes.  As the County Attorney moves more and more to indictments for all crimes, the County cannot afford a presumption that it has to use the most expensive way of capturing the record for simple grand jury proceedings.

(B) The Proposed Rule is not based on any factual findings

The written report from Committee staff of the Committee on Keeping the Record is devoid of fact finding.  The acknowledged assumption of the Committee that court reporters are better than technology in capturing the record is not supported by any found facts.  If rules are going to be made on this assumption, Maricopa County requests a Special Master be appointed by the Supreme Court to take evidence of record procedures in Maricopa County, hear from industry experts, listen to audio/video digital proceedings and transcripts and make a rational conclusion as to whether one form of preserving the record is better than another.

The written staff report concludes that some proceedings should be done by court reporters because that is what current practice is.  Current practice is changing.  The criminal bar has been the bar most resistant to change and the use of technology to keep the record.  Originally, the criminal bar would not use technology at all to capture the record.  Now, technology is the preferred way to capture the record in the early disposition court (proposition 200 cases), the regional court centers (preliminary hearings, arraignments, pleas and sentencings), the indigent defense court (setting reimbursement for indigent defense, bond forfeitures and arraignments), the initial pretrial conference court (trial settings, pleas and sentencing) and the probation revocation court (hearings, pleas and sentencings).

The County will seek to save taxpayer dollars by encouraging the agencies to use technology in grand jury proceedings and felony trials.  For example, the consolidated felony dui court in Maricopa County would be an excellent place for the agencies to develop a comfort level with utilizing technology to keep the record.  In this era of change, the Supreme Court should not step in, without a factual basis to do so, and set a presumption that a court reporter is superior to technology to keep the record.

(C) The Proposed Rule Process is Tainted by Participation of the Very Group sought to be Regulated

The Committee on Keeping the Record did not contain members from the industry that sells and services state of the art technology for capturing the record, and did not contain members of governmental bodies who will have to pay for its decisions.  Instead, court reporters were placed on the committee and we understand the lobbyist for the court reporter association was allowed to participate in proceedings and even the drafting of the proposed rules.  Placing court reporters on the committee is like asking the Luddites to participate in a process to decide whether during the Industrial revolution we should move from labor to steam driven textile factories.

The court reporter association has opposed technology for capturing the record since the first electronic courtroom was created in Maricopa County in 2000.  Understandably, like autoworkers who are losing North American jobs because of the world-wide economic marketplace, they want to put in place rules that will insulate them from the realities of competition in the marketplace.  Sympathetic as we are to employees who live in a competitive environment that puts an emphasis on dynamic change, however, court reporters are in the same position as other workers who have to change or retrain to stay competitive.

Railroad unions kept employees on cabooses for a long time after their necessity for that position disappeared.  The Supreme Court should not “featherbed “ employment positions in the court system.  It is inconceivable to us that the Arizona legislature, who can also set out statutory rules for the court system, would let such a proposal go forward. 

(D) The Proposed Rule Process does not Address Financial Funding

Unfunded mandates from the State Supreme Court to the County wreck havoc to thoughtful budget processes.  Personnel costs are particularly troublesome because personnel costs most be absorbed in current and every future budget year; they are not one time capital expenditures.  Over the last few years, since the financial crisis of the early 2000’s, the County has funded the Superior Court on an agreement that the Court would move towards electronic recording of proceedings under the current statutory scheme wherever possible.

The County has proceeded in good faith in honoring the funding requests of the Court for technology.  To alter the financial playing field at this date is irresponsible.  If the proposed rule requires the Court to hire additional court reporters, the Court will have to find funding within its own budget to pay for it.  The report of the Committee on Keeping the Record does not address at all the financial impact of its recommendation, or who will pay for it.

(E) The Supreme Court and the Legislature and Rule-Making

Both the State Legislature and the Supreme Court make procedural rules for the Court.  Under the Constitution, since the Modern Court Amendments in the early 1960’s, a conflict between a Supreme Court rule and a statute is resolved in favor of the Supreme Court.  Many in the legislature question whether this constitutional tie-breaking procedure should remain.  Under the federal model, Congress makes rules for the federal courts.  To date, the Maricopa County Board of Supervisors has not taken a position on this issue.

The Court Reporter’s Association could never get this proposed Rule adopted into statute.  Maricopa and other Counties would oppose it because of the increased costs.  Rural counties, which may not have court reporters in their county at all, would oppose it for the same reasons as well as for the delay it would occasion in criminal proceedings.  We doubt the court reporter’s association could persuade the legislature that one way of keeping the record is better than another in this day and age.

Maricopa County cannot support a rule-making process that invites industry representatives in to draft rules for themselves, that proposes rules without fact-finding, and proposes rules that have the appearance of a political compromise between the Court and independent contractors for the Court.  If this is judicial rule-making, Maricopa County prefers that the legislature has the final say on court rules.

Dated this ____ day of __________, 2006

Maricopa County Board of Supervisors

Don Stapley, Chairman


