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IN THE SUPREME COURT
STATE OF ARIZONA
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Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, the Arizona Prosecuting Attorneys’ Advisory Council (“APAAC”) supplements the petition filed in December, 2016 to adopt a risk assessment form as an addendum to Form 4(a), Arizona Rules of Criminal Procedure.  Because the Supreme Court’s Rules Forum received several comments to the filed petition, all in support but some offering suggestions, APAAC will briefly respond to those comments in this supplemental petition.  
 Arizona Association of Superior Court Clerks
The Arizona Association of Superior Court Clerks has recommended modifying the proposed form to clarify that it is “Confidential” – to be used only by law enforcement, the court, probation officers and court clerks.  APAAC has considered this recommendation but cannot endorse it.  While APAAC firmly agrees that victims of intimate partner violence need the protections of the criminal justice system, there is simply no authority for making the risk assessments confidential.  First, A.R.S. § 13-3967(B) requires judicial officers making release determinations to consider “the results of a risk or lethality assessment” in domestic violence cases.  No provision is made in that statute for keeping those results confidential.  Second, risk assessment questions and answers are routinely made a part of law enforcement departmental reports, which are provided in criminal discovery under Rule 15.1 and are subject to the state’s Brady obligations under Brady v. Maryland, 371 U.S. 812, 83 S.Ct. 56, 9 L.Ed.2d 54 (1962).  Third, apart from personal identifying and locating information contained therein, risk assessments are not protected by the victim’s right to privacy under A.R.S. § 13-4434(B) or in public records requests under A.R.S. § 39-121.  And finally, protecting information contained in risk assessments is not one of the enumerated victims’ rights in Rule 39(b).
Administrators of risk assessments should inform victims about who will have access to the information, and currently there are written protocols requiring law enforcement who administer the risk assessment to notify respondents that what they share may be discoverable.  But there is currently no authority for making the assessment itself confidential.
Committee on the Impact of Domestic Violence and the Courts
The Committee on the Impact of Domestic Violence and the Courts recommends that training protocols be established to ensure victim safety, connection to victim services and confidentiality.  Although the recommendation itself does not directly impact the content of the petition, APAAC ardently concurs with this general recommendation.  In fact, development and implementation of training policies for how risk assessments should be conducted and tracked are already being adopted with preparatory trainings scheduled this summer.  But it is clear training protocols must be adopted by law enforcement agencies administering the assessment, which protocols must put victim safety foremost and have as their aim connecting a victim to services and maintaining a victim’s privacy.
State Bar of Arizona
The State Bar of Arizona has recommended minor stylistic and substantive word changes to the petition.  Those recommendations have each been considered and accepted by APAAC, and they are reflected in the revised form 4(a) Addendum, attached hereto.  First, the State Bar points out that the proposed addendum contains a “Tier 2” set of questions (questions eight through sixteen) without an identified Tier 1 section.  APAAC agrees that this was an oversight.  A “Tier 1” heading, which applies to questions asked at the scene of the crime, should preface questions one through seven.  Second, the State Bar recommends adding the question “Has he/she ever threatened to kill you?”  Based on research, the recommended question has a much less predictive significance compared with addendum question six (“Has he/she ever tried to kill you?”), and APAAC agrees to add the State Bar’s recommended question as a separate question seventeen in Tier 2, to provide contextual knowledge about the case.  Third, the State Bar recommends adding the words “or your pets” to proposed question twelve.  Research recommends against coupling the ‘threat to harm pets’ question with one involving threats to harm a person because that combines a known risk factor with one that is not known to increase risk.  APAAC agrees to add the State Bar’s recommended question as a separate question eighteen in Tier 2, to provide contextual information about the case.
APAAC appreciates the support it received to the petition as well as the comments designed to improve the addendum.  With the changes proposed in this supplemental petition, APAAC urges the Supreme Court to adopt the rule change proposed in this supplemental petition.
       RESPECTFULLY SUBMITTED this   30th   day of June, 2017.

						/s/	Elizabeth Ortiz			
						Elizabeth Ortiz, #012838
Executive Director
Arizona Prosecuting Attorneys’
Advisory Council
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