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Comment in Support of Petition to Amend Ariz. R. Sup. Ct., Rules 34(b)(1)(D) and (f)(1)(B)



Per Rule 28(D), Rules of the Supreme Court, the undersigned respectfully submits this Comment in support of the above-mentioned petition for two simple reasons. First, the rule amendment would promote greater access both to the bar and for consumers. Second, I support the petition because it would advance economic liberty. 

Beyond my sincere desire to advance those twin goals, I have no other interest, connection or tie to the Petitioner. 
Technology promotes access.

For more than a decade, the value and validity of online learning has been amply demonstrated through the success of Massive Open Online Courses known as MOOCs. These courses have successfully provided free, open, online access to learning from the best universities around the world.
 And with respect to credentialed online degrees, according to U.S. News and World Report, "there are more than 1,200 U.S.-based distance degree programs." Indeed, the publication goes so far as to rank them by quality.
 

For some time, then, students have secured for themselves the ability to earn fully accredited undergraduate and graduate degrees through online learning. Beyond this, there is little need to expansively recite how technology has transformed our lives, culture, society and economics. Suffice it to say the availability and acceptability of online credentialed programs have opened avenues to economic expansion and professional advancement for many Americans. So why not law schools?

One obvious explanation is the legal profession's historical hidebound aversion to change and especially,  to technological innovation. Surely, for example, the stories are apocryphal but are there lawyers still depending on office staff to read, print and pass along their emails?
 

In point of fact, so pronounced has been legal profession avoidance of technology that lawyer ethical rules had to be amended to force the Luddites
 among us to become if not early adopters at least not totally clueless ones.
 Ergo, came the explicatory Comment since adopted by upwards of 27 states,
 including Arizona, that:


"To maintain the requisite knowledge and skill, a lawyer should keep abreast 
of changes in the law and its practice, including the benefits and risks 
associated with relevant technology, engage in continuing study and 
education and comply with all continuing legal education requirements to 
which the lawyer is subject."


Florida even upped the ante with the Florida Supreme Court's promulgation of a new rule requiring Florida lawyers to take at least three hours of CLE in an approved technology program as part of the 33 total hours of CLE required over a three-year period.
 


This brings us to the subject petition asking permission for online law school graduates approved by one of the six federally recognized regional accreditors to sit for the Arizona Bar Exam. Given the aforementioned viability and acceptance of other professional degree programs, it seems this should scarcely be novel or innovative -- save when it involves the legal profession. Frankly, it's overdue.


Just the same, I would be remiss not to mention one unfortunate consideration. Thanks to some 200 ABA-accredited law schools having already churned out what some observers will argue is a surfeit of lawyers, some colleagues may shake their heads in exasperated dismay at the prospects of even more competition. Katy has not just barred the door. She is hiding in the basement. 

But protectionism ought never to have been the goal of occupational regulatory barriers -- at least that's not an admission 'active market participants' make for public consumption. In truth these barriers have been more for the sake of the regulated -- seldom for the good of consumers. They have amounted to anticompetitive practices that drive up consumer costs by limiting access to the legal services marketplace.


Our legal profession must embrace the transformative technologies impacting virtually every occupation and profession. So regardless of competition, the Petitioner is right. If an online law school enhances access to geographic areas outside the reasonable reach of Arizona's three existing law schools and does so at a lower cost,
 then there's much to commend the proposition. 
Access to Justice.


Depending on one's idiomatic inclination, the elephant in the room or the skunk in the parlor is that so long as today's law school graduates are encumbered by soul-crushing school loan debts,
 the access to justice will be frustrated. When a new lawyer herself qualifies for pro bono services, it's hardly realistic to expect them to expand access to justice by working for free or for wages that not only frustrate upward mobility but render long term debt service nearly impossible.


Until the legal establishment addresses this forthrightly and pragmatically, clarion calls whether aspirational or proscribed
 asking lawyers to deliver on access to justice will remain just hollow pontifications. Therefore, to the extent an online law school drives down the astronomical cost to join the profession and thereby helps expand the availability of affordable legal services to poor and middle income Arizonans, I reiterate there's much to commend the proposition. 
Economic liberty.

Finally, this petition makes a lot of sense from the standpoint of promoting consumer choice and thwarting continued economic protectionism. There is no question that assuring quality and protecting the public from incompetence are as important as safeguarding them from unethical practitioners. However, for far too long, occupational licensing mechanisms have adopted the cast of what economist Milton Friedman called a state-level "governmentally created and supported monopoly" run under rules requested by and established for the competition-limiting benefit of members of the regulated industry.
 

I maintain, then, that the public can be protected without a needless obeisance to a 400-year old protectionist medieval guild system. Why should only prospective lawyers blessed with an ABA imprimatur, "a mere talismanic incantation,"
 be the sole ones permitted to sit for the Arizona Bar Exam? 

Bar exams are but a test of "minimal competency."
 Let the federally recognized regional accreditors approve the academic standards and curriculum. The Court need not involve itself in the minutiae of accreditation. From that perspective, why not let the graduates of Concord Law School make their own case for their qualifications to practice by passing or failing the exam and satisfying attendant character and fitness requirements? 
Conclusion.

This petition should be approved for the reasons set forth above and for one more reason stated here, which is that earlier this month, Purdue University purchased Kaplan University, including Concord Law School.
 Purdue is the only Big 10 member institution without an ABA-accredited law school. Concord will now become the first fully online JD program at a public university. As one news report observed, the move gives Concord's online law school "more credibility."


Respectfully submitted this 19th day of May 2017
By  /s/ Mauricio R. Hernandez
Mauricio R. Hernandez (#020181)
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