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Pursuant to Rule 28 of the Rules of the Supreme Court, the State Bar of Arizona (“State Bar”) petitions the Arizona Supreme Court to amend Rules 38, 42 and 46 of the Rules of the Supreme Court, as set forth in Appendix A, attached hereto.

I.  Overview and Summary of Proposed Changes

In-house lawyers are not required to be admitted to the State Bar of Arizona, yet they are allowed to provide legal services to their employer or its organizational affiliates pursuant to Rule 42, Ariz.R.Sup.Ct., specifically ER 5.5(d).   These lawyers, constituting a group of indeterminate size, are not integrated into the legal community.  These lawyers possess a considerable amount of expertise and knowledge in specific areas of the law and yet have no formal avenue to share their collective expertise with other members of the State Bar. Representatives of local in-house counsel associations have expressed their desire to be recognized and affiliated with the State Bar of Arizona.  Such inclusion simultaneously provides legitimacy for in-house counsel while allowing the current membership the benefit of association with this group.  It will also allow in-house counsel to develop a greater sense of community with other practicing lawyers in Arizona.   

Those functioning as in-house counsels, who have not elected to become members of the State Bar of Arizona, also represent a group practicing law in Arizona, albeit for a single client.  They are not considered to be engaging in the unauthorized practice of law under existing Rule ER 5.5(d)(1) of the Arizona Rules of Professional conduct, but they are subject to this Court's disciplinary jurisdiction in a more limited capacity.
 This creates a significant gap in this Court's regulatory authority over the profession in Arizona, which the proposed rules would close. Lawyers who secure registration under the Rule would become subject to the Court's disciplinary jurisdiction to the same extent as active members of the State Bar.

The proposed rule formalizes and accords official status to all in-house counsel practicing in Arizona.  By doing so the State Bar provides an opportunity for in-house counsel to participate in the State Bar’s activities.  This rule allows in-house counsel to have ownership in the integrity of the profession.

This rule requires in-house counsel practicing in Arizona to register with the State Bar of Arizona.  To receive a certificate of registration of in-house counsel, the lawyer must demonstrate good standing in each state he or she has been admitted and must certify that the lawyer is working exclusively for the corporate employer. 

This rule does not negate the need for pro hac vice admission and does not permit in-house counsel to practice law not otherwise authorized by these rules.  This rule also permits in-house counsel to provide pro bono services to clients of legal service organizations, thereby providing an additional opportunity to provide access to justice.    In-house lawyers would be required to renew their registration on an annual basis.  In-house lawyers would be required to comply with continuing legal education requirements of their home jurisdiction(s).  

The proposed change to Rule 42, Ariz.R.Sup.Ct.,  ER 5.5, reflects the requirements of registration of in-house counsel as a pre-requisite to providing legal services to their employer or its affiliates.  Continued provision of legal services to an employer without obtaining a certificate of registration of in-house counsel would constitute the unauthorized practice of law.  The proposed change to Rule 46(b), Ariz.R.Sup.Ct. specifically subjects registered in-house counsel to the disciplinary and disability jurisdiction of the Court, consistent with the language and intent of proposed Rule 38(g).

          The rule also provides for a potential waiver of conditions for registration by a petition to the State Bar Board of Governors. This provision allows flexibility and was included to permit the registration of otherwise qualified attorneys licensed in jurisdictions outside of the United States whose requirements and processes for admitting qualified persons to the practice of law do not neatly square with the typical American model.

Given the proliferation of multi-state and multi-national businesses in Arizona this is a timely and necessary change.  Adoption of this rule would place Arizona among the growing number of states that have adopted either registration of in-house counsel or limited admission of in-house counsel rules.
  In light of the benefits to all concerned, the Board of Governors unanimously approved the proposed rules that accompany this petition.  It is the Board’s considered opinion that the proposed amendments are appropriate and will serve the interest of the legal profession, the Supreme Court and the public at large.

II.  Text of Proposed Rule Change

The text of the proposed rule changes is attached hereto as Appendix A.  The changes are shown in legislative format, with additions shown by a double underline, and deletions shown by strike-throughs.

III.  Conclusion

The adoption of the proposed amendments to these two rules would improve the functioning of the legal system, and promote public laws and policies that enhance the profession and support the administration of justice.  Thus, the State Bar of Arizona respectfully petitions this Court to amend Rules 38, 42 and 46 of the Rules of the Supreme Court, as set forth in Appendix A.
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� Currently, Rule 46(b) provides the State Bar with disciplinary and disability jurisdiction over a nonlawyer practicing law in Arizona, but the Bar’s ability to discipline is limited in that it can only seek to sanction the nonlawyer or out-of-state lawyers by up to a censure. Matter of Olsen, 180 Ariz. 5, 881 P.2d 337 (1994). This rule change would remove that limitation and allow this Court to suspend or disbar from practice in Arizona those out-of state lawyers, when appropriate. 


� Currently, there are 17 states with in-house counsel registration or licensing rules.
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