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Pursuant to Rule 28 of the Rules of the Supreme Court, the State Bar of Arizona petitions the Arizona Supreme Court to amend Rule 38(a) of the Rules of the Supreme Court, to increase funding to our State’s legal services providers by (1) increasing the fees paid by pro hac vice attorneys by fifteen percent to equal the dues paid by active members of the State Bar of Arizona  and (2) allocating this additional fifteen percent to the Arizona Foundation for Legal Services and Education (AFLSE) to be used to fund organizations that provide legal services to indigent persons in civil cases, as set forth in Appendix C of the attached report of the State Bar of Arizona Legal Services Committee Report dated December 14, 2007 (SBA LSC Report).

I.  Background

This proposed amendment to Rule 38(a) is a result of a recommendation from the State Bar of Arizona’s Legal Services Committee.  The mission of this committee is to study and recommend ways to meet the legal needs of the indigent and working-poor in Arizona.  The membership of this committee consists of representatives from Arizona’s three legal services providers, members of the bench, representatives from Arizona State University and University of Arizona Colleges of Law, and members of the State Bar of Arizona.  See attached SBA LSC Report, at 15-16.  The Executive Director of the AFLSE also attends these meetings.  

The State Bar of Arizona Board of Governors at its December 14, 2007  meeting adopted the Committee’s report and recommendation.  In addition, the AFLSE Board of Directors voted to support the recommendation set forth by the Committee at its December 13, 2007 meeting.

Providing legal services to the indigent is a core objective of the legal profession.  The preamble to the Rules of Professional Conduct recognizes the important role that Arizona lawyers provide in assuring that access to justice is available to all Arizonans.  It provides that:

A lawyer should be mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are not poor, cannot afford adequate legal assistance.  Therefore, all lawyers should devote professional time and resources and use civic influence to ensure equal access to our system of justice for all those who because of economic or social barriers cannot afford or secure adequate legal counsel.

Moreover, Rule 38(e)(1), Rules of the Supreme Court of Arizona, provides that “[i]ndividuals admitted to the practice of law in Arizona have a responsibility to provide competent legal services for all persons, including those unable to pay for such services”.  

Thousands of Arizonans go without legal representation in civil matters each year and the need for assistance is vastly greater than the resources available.  For the many low-income Arizonans, our legal services programs represent their only means to access the justice system.  The clients helped by Arizona’s legal services providers are as diverse as the state, encompassing all races, ethnic groups, and ages.  More than two thirds of clients funded through the federal Legal Services Corporation (LSC), including Arizona’s legal services providers, are women, many with children.  Another 10 percent are senior citizens.  

Legal services clients include the working poor, veterans, Native Americans, family farmers, people with disabilities, and victims of natural disasters.  Many were formerly of moderate means but became poor as a result of family tragedy, illness, or sudden unemployment.  Federally funded legal services programs help thousands of Americans each year restore their economic independence through advocacy within the U.S. civil justice system. 

The 2000 U.S. Census found there are more than 937,500 individuals in Arizona—19 percent of the population—who have incomes below 125 percent of the federal poverty guidelines.  This means they are financially eligible for legal services from one of Arizona’s three LSC-funded providers.  In addition, more than 743,000 individuals have incomes between 125 and 200 percent of federal poverty guidelines.  Together, almost 1.7 million individuals or 33 percent of Arizonans have incomes below 200 percent of poverty.  A chart of the 2007 federal poverty guidelines is contained in Appendix A of the attached SBA LSC Report.

Earlier this year the AFLSE conducted an independent large-scale statewide study that establishes definitive data pertaining to the incidence and prevalence of the unmet civil legal needs of Arizona.  This report, titled Arizonans Speak Out, summarizes the key findings of a telephone survey of 1,067 individuals conducted over the summer of 2006. The study was completed with a 95 percent confidence level and a 3 percent margin of error. 

The results of the survey establish that over 56 percent of the Arizona households with annual income of $47,000 or less stated they could not afford a private attorney to assist with their legal needs.  Not surprisingly, the gap rises to over 71 percent with the households making under $32,000 stating they could not afford the legal representation needed.  The gap was also higher than 50 percent for minorities, single heads of households, females, and adults under the 35 years of age.  Topping the list of civil legal problem categories are consumer issues (bill collection, utility service, and purchases and services), civil family matters, and issues of discrimination. 

 Three out of four people interviewed did not know where to receive legal aid services for their legal needs presented.  Forty-one percent of the people tried to take care of the problem themselves. Twenty-one percent took no action to defend their situation because they didn’t know what to do, it would cost too much, they didn’t have time, or they feared retaliation.  

The AFLSE’s findings here in Arizona reflect those recently reported by the LSC, in its report, Documenting the Justice Gap in America: The Current Unmet Civil Legal Needs of Low-Income Americans, September 2005.  Most significantly, this report found that for each person who received legal assistance from an LSC-funded program, at least one eligible client was turned away due to lack of resources.  The Report, unanimously approved by LSC’s Board of Directors, found that a doubling of federal and non-federal support of LSC grantees would be necessary just to serve the individuals and families who were eligible for and seeking assistance from LSC-funded programs
.

II.  Overview and Summary of Proposed Changes
Pro hac vice is Latin for “this time only” and refers to the application of an out-of-state lawyer to appear in court for a particular case, even though a lawyer is not licensed to practice in that state.  

In Arizona, the State Bar administers the pro hac vice program established by this Court.  See Rule 38(a)(3)(A), Ariz. R. Sup. Ct.  Those appearing pro hac vice are required to pay a nonrefundable application fee equal to 85% of the current dues paid by active members of the State Bar of Arizona.  Id.  A renewal fee in the same amount must be paid for each additional year that the nonresident attorney continues to act as counsel in the cause.  Rule 38(a)(8).  The income collected through the pro hac vice fees was approximately $408,000 in 2006, and is projected to be approximately $460,000 in 2007.

The Rules of Professional Conduct call on Arizona lawyers to devote professional time and resources to increase access to justice by those unable to afford legal services.  Moreover, Rule 38(e)(1), Rules of the Supreme Court of Arizona, provides that “[i]ndividuals admitted to the practice of law in Arizona have a responsibility to provide competent legal services for all persons, including those unable to pay for such services”.

Lawyers who make pro hac vice appearances from other states are not active members of the State Bar of Arizona and are not likely to devote their time and resources to help increase access to justice in Arizona simply because they do not by definition reside or work here.  These lawyers are not required to participate in programs required of Arizona lawyers such as mandatory arbitration and are unlikely to maintain their client trust accounts with Arizona banks thereby decreasing the amount of interest revenue generated for Arizona’s legal services providers through the Interest on Lawyers Trust Accounts (IOLTA) program.  The IOLTA program is a significant source of revenue for Arizona’s legal services providers.  See Appendix B of the attached SBA LSC Report.  Moreover, these lawyers are unlikely to devote 50 hours a year in pro bono services in Arizona as recommended in E.R. 6.1.

It is appropriate to allocate a portion of the pro hac vice fees generated from these lawyers for the privilege of appearing and practicing law in Arizona so that they may join the efforts of the State Bar of Arizona membership to increase access to justice by the indigent in our state.  Amending Rule 38(a) to increase the fees paid by pro hac vice attorneys by fifteen percent and allocating this additional fifteen percent to our legal services providers is a fair proposal to help accomplish our profession’s commitment to assure that legal services are available to all persons regardless of their income or status.

Pro hac vice fees have been used to fund legal services in other states.  In recent years, several states that did not already have a pro hac vice fee have instituted one and then, in contrast to this proposal, used all or most of the revenue to fund civil legal services for the poor.  Innovative Fundraising Ideas for Legal Services, American Bar Association (2004 Ed.)  In 2001, Oregon became the first to authorize the fee for legal services, followed relatively quickly by Alabama, Mississippi, Texas, Missouri, New Mexico, and Pennsylvania.

In Oregon, the legislature authorized the rule in 2001, which was then implemented by the state supreme court in 2002.  The fee is $250 per case per year and in 2004 generated $93,000.  The legislation provides that the funds will be used for “legal services provided through the Legal Services Program established under ORS 9.572”, which requires the Oregon State Bar to provide standards and guidelines for legal service providers receiving funding.  O.R.S. § 9.241; see also Rule 3.170(6), Oregon Uniform Trial Court Rules.

In Mississippi, the Supreme Court authorized the pro hac vice rule in early 2003.  The fee is $220, of which is allocated for legal services.  Rule 46(b)(5), Mississippi Rules of Appellate Procedure.  The first year it generated approximately $175,000.  The payments are made to the Mississippi Bar to be used to provide legal services to the indigent.

In Texas, the Texas rule was authorized by the legislature in September, 2003.  Tex. Govt. Code Ann. § 82.0361(d).  The fee per case in Texas is $250, and it brought in about $366,500 in 2005.  The funding is administered by the Texas IOLTA program, which also administers the state legislative (filing fee surcharge and appropriation) funds for legal services.

In Missouri, the Supreme Court authorized the rule in 2002.  The fee is $100, it generated $93,500 in 2004, and the funds go to civil legal services programs in the state.  Rules 6.01(m), 6.07(a), Rules Governing the Missouri Bar and the Judiciary.  

In New Mexico, the Supreme Court authorized the rule in late 2004.  The fee is $250, and it is estimated that the first year revenue will be $75,000.  Rule 24-106(D), NMRA.  Funds are paid to the New Mexico State Bar Foundation for distribution to legal services providers.

The Supreme Court of Alabama, recently increased the pro hac vice fee from $100 to $300 per applicant, per case beginning with all applications filed after January 1, 2008.  The additional $200 will be paid to the Alabama Law Foundation for use for indigent civil legal services.  Rule VII, Rules Governing Admission to the Alabama State Bar; see also Letter from Samuel N. Crosby, President of the Alabama State Bar to Alabama Supreme Court Chief Justice Sue Bell Cobb (October 30, 2007) (on file with the Alabama State Bar).

On June 29, 2007, the Supreme Court of Pennsylvania adopted a first-time-ever fee for pro hac vice admission, and designated the proceeds to go to the Interest On Lawyers Trust Account program, which funds civil legal services for Pennsylvanians who cannot afford to pay for those services.  Rule 1012.1, Pennsylvania Rule of Civil Procedure, available at www.courts.state.pa.us/index/aopc/pressreleases/prrel07629.asp.  Under this program an attorney seeking admission pro hac vice with respect to a case must pay a fee of $100 to the Pennsylvania Interest on Lawyer Trust Account Board.  Section 81.505(a), Pennsylvania Interest on Lawyer Trust Account Board Regulations for Pro Hac Vice Admission, available at www.courts.state.pa.us/index/supctcmtes/iolta/62ioltarule.pdf.

The proposed rule that accompanies this petition was approved by the Board of Governors.  It is the Board’s considered opinion that the proposed amendments are appropriate and will serve the interests of the legal profession, the Supreme Court, and the public at large.  More importantly, this proposal will establish another critical resource to increase access to justice for the indigent in Arizona.

III.  Text of Proposed Rule Change


The text of the proposed rule change is set forth in Appendix C of the attached SBA LSC Report.  The changes are indicated with additions shown in all capital letters and deletions shown with a strikeout line.

IV.  Conclusion

For the reasons set forth above, the State Bar of Arizona respectfully petitions this Court to amend Rule 38(a) of the Rules of the Supreme Court, as set forth in Appendix C of the attached SBA LSC Report.


Respectfully submitted this _____ day of December, 2007.


State Bar of Arizona


_____________________________


Robert B. Van Wyck


Chief Bar Counsel

Electronic copy filed with the

Clerk of the Supreme Court of Arizona

this _____ day of December, 2007.

by:  _____________________







� Similar findings are contained in other state studies.  See Achieving Access to Justice for Hawai’i’s People: The 2007 Assessment of Civil Legal Needs and Barriers


of Low and Moderate-Income People in Hawai‘i, A Report of the Access to Justice Hui, (finding 80 percent of Hawaii poor and moderate income residents unable to obtain legal help when they need it) available at www.nlada.org/DMS/Documents/1197404731.95/Hawaii%20Legal%20Needs%20Study%2011-07.pdf; Bridging the Justice Gap: Wisconsin’s Unmet Legal Needs, State Bar of Wisconsin study, March 2007 (finding more than 500,000 Wisconsin residents face serious civil legal problems without any legal assistance), available at www.wisbar.org/am/template.cfm?section=bridging_the_justice_gap; State Needs Assessment, Legal Aid of Nebraska, February, 15, 2007, available at  www.nlada.org/DMS/Documents/1185221235.6/NE%20Legal%20Aid%202007%20Needs%20Assessment%20Final.pdf.
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