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Comments Re. Proposed Amendments to the Oath of Admission and A Lawyer’s Creed of Professionalism of the State Bar of Arizona 



There is generally much to recommend in the additional concision and clarity offered by the Court's September 2, 2016 revision to the subject January 8, 2016 State Bar of Arizona petition to amend the Lawyer's Oath and Creed. That said, the petition nonetheless begs the question "Why?" 

Not all U.S. jurisdictions have deemed fit to enact Creeds in a vain attempt to legislate virtue and conduct in their professional ranks. Even fewer have embraced a compulsion to make further amendments. The instant matter represents the third amendment since Arizona’s original lawyer creed was first promulgated on May 19, 1989. Prior amendments were made September 19, 2003 and then just two years later on May 20, 2005. 

More useful than future amendments might be metrics to objectively measure retrospectively and prospectively the lawyer culture, conduct and the outcomes, including
and beyond lawyer disciplinary incidents. 

All the same, it's noteworthy to state here for the record that as of the date of this writing the Court's above-mentioned revision circulated and extended for comment by October 28, 2016 has not been made available for review and comment on the Court's Rules Forum website. But for the State Bar having circulated the Court's September 2nd Order as an incidental part of a general member blast email newsletter, lawyers would not have received notice of the latest proposed amendments. More lamentably, the general public bereft of access to State Bar blast emails is left uninformed about changes that speak directly to the State Bar's public protection mission and their purportedly safeguarded interests.
Oath of Admission


As stated in the October 6, 2016 Comment filed by the Central Arizona National Lawyers Guild, the Oath of Office in Article 6, Section 26 of the Arizona Constitution states judges must support the Constitution of the United States and of Arizona — but the section does not mention “laws.” I agree with the Guild's Comment that because judges sometimes overturn laws, judges ought not to be so proscribed by an Oath of Office. 

Moreover, as the Guild further explains, since lawyers sometimes challenge certain laws as facially unconstitutional or unconstitutional as-applied, lawyers in those circumstances -- like judges -- should not be similarly required to swear an oath to "laws" they don’t in good faith believe are constitutional. Consequently, I further agree with the rest of the Guild's related remarks, including the concession that regarding the duties and obligations of members under Rule 41, the word “laws” should either be included for both federal and state constitutions or deleted for both. 
//

Creed of Professionalism

I am also of like mind with the Guild's concerns about the addition in C (11) of “and respectful to” the tribunal which are words, as they maintain, void for vagueness since they are undefined. And they are correct in asserting that the addition of "and respectful to" will "inhibit the exercise of First Amendment freedoms by preempting and even circumscribing speech and conduct "lest boundaries not clearly marked are crossed."
By the same token, I concur that more "worrisome still is the probability that arbitrary and discriminatory enforcement will follow absent explicit standards for those who apply them. Some lawyers already believe the State Bar enforces its ethical rules on an ad hoc and subjective basis. Vague terms only serve to further compound this opinion and the apprehension of arbitrary and discriminatory application." 

But beyond the foregoing is the weightier related concern adroitly argued by Professor Margaret Tarkington in, A Free Speech Right to Impugn Judicial Integrity in Court Proceedings,
 to wit, that "a free speech right to impugn judicial integrity must be recognized for attorneys when acting as officers of the court and making statements in court proceedings." 

Professor Tarkington believes, "Such a right is necessary to protect the constitutional and legal rights of litigants to an unbiased and competent judiciary. Further, the recognition of such a right for the attorney preserves litigants’ access to courts and due process rights." She also further distinguishes past academic viewpoints "based on analogies to other areas of limited First Amendment protection" because they "fail to account for the protection of litigant rights, the role of attorneys in our adversary system, and the constitutionally required role of our judicial system." 

Additionally, she contends that "by curbing speech in the presentation of claims, the judiciary undermines the adversarial system and the role of attorneys therein, as well as undermining the judiciary’s own role and responsibility in remedying constitutional violations and providing fair proceedings."

Perhaps the greatest paradox among the so-called learned professions is the one confronted by the legal profession. The State Bar pronounces that among a lawyer's "core values" is "our commitment to advocate the causes of others with all of our strength, as we would advocate for ourselves in the most important of personal concerns."
  

And yet, when it comes to advocating their own causes with all of their strength, lawyers are paradoxically often found wanting. Thanks to the shibboleth turned article of faith that “Membership in the bar is a privilege burdened with conditions,” In re Rouss, 221 N.Y. 81, 84 (1917), it appears almost any manner
 of obligation and any number of proscriptions
 and constrictions
 can be imposed under the pretextual rubric of "privilege" inasmuch as lawyers are resigned to submit to virtually any liberty and property interest burden
 and financial and practice strain to protect an oligopolistic livelihood.

Indeed, as far back as Sara Baird v. State Bar of Arizona 401 U.S. 1 (1971) followed by Bates v. State Bar of Arizona 433 U.S. 350 (1977), lawyer First Amendment rights have been threatened and often impinged.
 Will a newly-amended Creed obligating lawyers "at all times" to be "respectful to the tribunal" now presumably enmesh lawyer free speech rights in their personal lives as private citizens?
 

So given this, will the change to C (11) expand even further the justifications "for the notion that membership in the bar is a mere privilege conferred by the State and is therefore subject to withdrawal for the 'breach' of whatever vague and indefinite 'duties' the courts and other lawyers may see fit to impose on a case-by-case basis"?


Fifty-five years ago, Associate U.S. Supreme Court Justice Hugo Black had an opposing view in dissent in Lathrop v. Donohue.
 It still resonates today:

I do not believe that the practice of law is a 'privilege' which empowers Government 
to deny lawyers their constitutional rights. The mere fact that a lawyer has important 
responsibilities in society does not require or even permit the State to deprive him of 
those protections of freedom set out in the Bill of Rights for the precise purpose of 
insuring the independence of the individual against the Government and those acting 
for the Government. What I said in the Cohen case is, in my judgment, equally 
applicable here:


'* * * (O)ne of the great purposes underlying the grant of those freedoms was to give 
independence to those who must discharge important public responsibilities. The 
legal profession, with responsibilities as great as those placed upon any group in our 
society, must have that independence. If it is denied them, they are likely to become 
nothing more than parrots of the views of whatever group wields governmental power 
at the moment. Wherever that has happened in the world, the lawyer, as properly so 
called and respected, has ceased to perform the highest duty of his calling and has lost 
the affection and even the respect of the people.'

Respectfully submitted this 28th day of October 2016
By   /s/ Mauricio R. Hernandez
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