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Honorable Barbara Rodriguez Mundell
Presiding Judge

Superior Court in Maricopa County
125 W. Washington St.

Phoenix, AZ 85003

(602) 506-6130

In the Matter of PETITION TO AMEND
RULE 8.4, ARIZONA RULES OF
CRIMINAL PROCEDURE, ADD RULE
27.12 AND 40, ARIZONA RULES OF
CRIMINAL PROCEDURE

Supreme Court No. R-07-0006

COMMENT OF THE MARICOPA
COUNTY SUPERIOR COURT ON THE
PETITION TO AMEND RULE 40 —
OPPOSITION TO SUBSECTION (f).

NN

The Presiding Judge of the Superior Court in Maricopa County files the following
comment pursuant to Rule 28, Arizona Rules of the Supreme Court, regarding Petition
R-07-0006, specifically concerning adding Rule 40, subsection (f), Ariz.R.Crim.Proc.,
relating to mandating the court to order the adult or juvenile probation department to
conduct a transfer investigation and make a written report not less than five days prior
to the transfer hearing.

The Rule is intended to implement the requirements of SB 1628. Subsection (f)
of proposed Rule 40 is designed to assist the court in following the requirements of
A.R.S. 8§ 13-501.01(D), which requires the court to consider 10 factors in “determining
whether the public safety and the juvenile’s rehabilitation, if adjudicated delinquent,
would be served by the transfer.” The proposed rule requires either the adult or juvenile
probation department to conduct a pre-transfer hearing investigation and submit a
report to the court.

The SB 1628 Implementation Committee for Maricopa County, which included
representation of the various stakeholders, reached consensus and made
recommendations on implementation of the new law. The committee did not
recommend requiring the probation department to conduct a pre-hearing investigation
and make a report. Both the Maricopa County Attorney’s Office and Public Defender’s

Office have filed objections to the provisions of proposed subsection (f).
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There are several reasons why it is inappropriate to require a pre-transfer
hearing investigation and report by the court’s probation departments:

First, to obtain information for the report, a probation officer would need to
conduct a pre-trial interview with the juvenile, implicating the juvenile’s constitutional
right against self-incrimination. It can reasonably be expected that defense counsel for
the juvenile would request to be present during the interview and might advise a juvenile,
to exercise his or her constitutional right during the interview.

Second, the transfer hearing is an evidentiary hearing at which the juvenile bears
the burden of proof. Defense counsel is in the best position to present evidence on the
10 factors to the court. It is inappropriate to place the burden of gathering evidence for
an adversarial proceeding on the probation department — an agency of the court that will
make the final determination in the matter.

Third, this requirement would place an additional, unfunded burden on the
financial and human resources of the probation departments of all counties.

Therefore, it is recommended that the proposed subsection (f) and the last
sentence of subsection (g) of Rule 40 be eliminated. In the alternative, it is
recommended that the word “shall” in the proposed rule be changed to “may,” to make
the pre-hearing report discretionary with the court.

Respectfully submitted this 1st day of November, 2007.

Barbara Rodriguez Mundell
Presiding Judge
Superior Court of Arizona, Maricopa County

Copy delivered this 1% day of November, 2007 to:
David K. Byers, Executive Director
Administrative Office of the Courts

Arizona Supreme Court

1501 W. Washington St.

Phoenix, AZ 85007-3231




