IN THE SUPREME COURT

STATE OF ARIZONA

PETITION FOR ADOPTION

)
Supreme Court
OF THE ARIZONA RULES OF

)
No.  ___________________
PROBATE PROCEDURE


)

______________________________)


Pursuant to Rule 28, Rules of the Supreme Court, the Probate Rules Committee respectfully petitions this Court to adopt the Arizona Rules of Probate Procedure, as reflected in the accompanying Appendix A.
BACKGROUND


On October 6, 2006, by Administrative Order No. 2006-87, Chief Justice Ruth V. McGregor established the Probate Rules Committee.  The Committee was charged with reviewing current statewide and local rules of probate procedure and recommending changes to the system, including recommending changes to court rules.  The committee was formed to help address the following concerns:
1.
Probate rules and practices are not uniform throughout the State.  Several counties have their own sets of local rules of probate practice, some of which are inconsistent with practices in other jurisdictions.  Standardization of probate procedures was thought desirable to help ensure the effective conduct of probate cases.
2.
Many people who appear in probate cases are not represented by counsel.  Clear, concise rules and accessible, functional forms should assist in ensuring the efficient conduct of probate cases.
3.
Financial losses to protected persons from fraudulent practices by fiduciaries were discovered in a few highly publicized cases.  The proposed rules should help ensure effective case management and encourage oversight.

The Probate Rules Committee thus sought to develop

· Statewide, standardized probate rules set forth in clear, concise terms;
· Simple and functional forms adaptable to interactive web-based formats; and
· Procedures to expedite processes and case management.

The rules are designed to work with other sets of court rules, such as the Rules of Civil Procedure and the Rules of Family Law Procedure.  They are also designed to work with Arizona statutes that provide specific law in the probate area.  The proposed rules are intended to “fill in the gap” by setting forth procedures to accomplish the statutory mandates.


The proposed rules include comments, which provide additional insight and information on the rules.

The Members of the Probate Rules Committee are listed in Appendix B.  The Committee met on many occasions from October, 2006 through October, 2007, both as a committee of the whole and in subcommittees.  Its work on probate forms continues.  The result of the Committee’s work is contained in the rules and forms.
SUMMARY OF PROPOSED RULES
PREAMBLE

The preamble briefly describes the application of the probate rules, recognizes the intrusiveness of court appointment of a fiduciary, and affirms the use of the National Probate Court Standards as adopted by the Supreme Court in 2001 for guidance in the administration of probate cases.

I.
SCOPE OF RULES, DEFINITIONS, APPLICABILITY OF OTHER RULES

Section I sets forth the scope of the probate rules, definitions of terms, and the applicability of other rules, including Civil Rules, Family Law Rules, Juvenile Court Procedures, and the Rules of Evidence.

II.
GENERAL PROCEDURES

Section II contains several sections that set forth general procedures for probate cases, beginning with commencement of a probate case and including consolidation of civil, juvenile, or family cases with a probate case, filing of a probate information form, captioning of probate documents, and filing of confidential information.  Rule 7 includes the elements of the current Supreme Court Rule 129 regarding confidential medical records.  Section II also provides information on service of court papers; notices of hearing; telephonic appearances; non-appearance hearings; accelerated, emergency, and ex parte hearings; consents, waivers, renunciations and nominations; and proposed orders.  Finally, this section also describes the duties owed to the court by attorneys, unrepresented parties, and court-appointed fiduciaries and their counsel.

III.
APPLICATIONS, PETITIONS, AND MOTIONS

Section III sets out the rules relating to applications, petitions, and motions, the three main filings in a probate case or proceeding.

IV.
PROCEDURES RELATING TO THE APPOIINTMENT OF FIDUCIARIES

Section IV provides the elements necessary for court appointment of several types of fiduciaries.  This includes the appointment of an attorney and medical professional for the alleged incapacitated person or person in need of protection, posting the bond before letters of appointment are issued, appointment of a guardian with the authority to place a ward in a level one mental health treatment facility, and the issuance of the “letters” providing proof of the appointment.  It sets forth as well the requirement of a background check for certain persons.

V.
CONTESTED PROBATE PROCEEDINGS

Section V sets forth the procedures for contested probate proceedings.  It addresses pretrial procedures and arbitration and clarifies the areas in which the Rules of Civil Procedure do not apply.

VI.
POST APPOINTMENT PROCEDURES

Section VI contains post-appointment procedures and provides some specific explanations and timeframes to assist the court-appointed fiduciary in areas in which the statutes and rules of civil procedure do not provide specific procedure or substance.  Included are procedures for filing the inventory, annual guardianship report, or annual accounting for conservatorships, and for the renewal of the guardian’s authority to place a ward in a level one treatment facility.  The comment to Rule 36 clarifies to the self-represented party that the underlying guardianship is not affected if the guardian does not pursue the continuing authority to place a ward in treatment.


This section also sets forth specific procedures relating to decedents’ estates and trusts and clarifies the procedures relating to distributions to minors and incapacitated or protected adults.


Section VI also addresses the compensation awarded to fiduciaries and attorneys and sets forth the court’s sanctioning options, which include holding a court-appointed fiduciary in contempt or issuing a fiduciary arrest warrant.

VII.
OTHER MATTERS

Section VII sets forth the requirement that a settlement of a civil claim for a minor or incapacitated adult must be brought before a judicial officer.
VIII. APPENDIX OF FORMS

Section VIII contains Rule 38, titled Appendix of Forms.  Four forms are appended to the proposed rules.  The Probate Rules Committee is continuing to develop forms and revise existing forms to make them consistent with the proposed rules.

CONCLUSION

Petitioner respectfully requests that this petition be circulated for full public comment and that the Court adopt the proposed rules as they currently appear, or as modified in light of comments received from the public, with an effective date of January 1, 2009.


RESPECTFULLY SUBMITTED this 30th day of October, 2007.
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Arizona Rules of Probate Procedure

PREAMBLE

These rules apply to probate proceedings brought under Arizona Revised Statutes (“A.R.S.”) Title 14.  They are designed to establish uniform practice and statewide standards for probate proceedings in the superior court and supplement the statutes and rules of civil procedure, not to replace them.  Thus, practitioners and unrepresented persons should be able to participate in probate proceedings in any part of the state by referencing these rules, the applicable statutes, and the rules of civil procedure, without having to tailor procedures and forms to comply with differing local probate practices or rules.


The appointment of a guardian or conservator intrudes on the ward’s or protected person’s liberty to make and carry out decisions regarding matters that may be of a very personal nature.  The appointment of a guardian or conservator places the guardian or conservator in a position of trust and confidence with respect to the ward or protected person and imposes on the guardian or conservator the highest duty to act for the benefit of the ward or protected person.  For these reasons, these rules also are intended to ensure the protection of the due process rights of persons for whom the appointment of a guardian or conservator is sought.


Judicial officers in probate matters should aspire to the standards set forth in the National Probate Court Standards, which were adopted by the Arizona Supreme Court in 2001.  See Administrative Order 2001-63.  The court is responsible for enforcing statutory requirements and ensuring compliance with court orders and rules in all probate matters.  Accordingly, judicial officers should periodically review and monitor all probate cases to enforce and ensure compliance with applicable statutes, rules, and court orders.  See Ariz. R. Sup. Ct. 91(i).  Public confidence in the integrity of the judicial process depends on compliance with court orders and the rule of law.


Forms are included as an appendix to these rules.  The forms are intended to assist practitioners and unrepresented persons and shall suffice for the purpose for which they are intended in every court within the State of Arizona.  Although their use is recommended, the forms are not the exclusive method for presenting matters in probate proceedings.

I.    Scope of Rules, Definitions, Applicability

of Other Rules

Rule 1.
Scope of Rules

These rules govern procedures in all probate proceedings, including guardianships, conservatorships, decedents’ estates, trusts, and related matters, as well as proceedings to challenge or enforce the decision of one authorized to make health care decisions for a patient.  These rules shall be construed and enforced to ensure the prompt, efficient, and just resolution of probate proceedings.

Comment


In some counties, more than one type of matter may be assigned to a particular judicial officer, division, or department.  Thus, for example, a judicial officer assigned to a “probate department” may also be assigned mental health matters brought under A.R.S. § 36-501 et seq., or matters relating to the adjudication of the status of sexually violent persons pursuant to A.R.S. § 36-3701 et seq.  These rules are not intended to apply to these latter matters simply because the matter has been assigned to a “probate” judicial officer.  Instead, these rules apply only to proceedings brought under A.R.S. Title 14, A.R.S. § 12-1834, and A.R.S. § 36-3206, and proceedings brought under A.R.S. § 12-1832 to construe a will, trust, or power of attorney.
Rule 2.
Definitions

The definitions in A.R.S. Title 14, shall apply in all probate matters.  In addition, unless the context otherwise requires, the following definitions shall apply:

A.
“Certified fiduciary” means a person or entity that is certified by the Supreme Court of Arizona pursuant to A.R.S. § 14-5651.

B.
“Civil action” means a lawsuit brought to enforce, redress, or protect private rights and includes suits in equity and actions at law.  For purposes of these probate rules, the term “civil action” excludes any family law or probate proceeding.

C.
“Commissioner” means a judicial officer who has the powers and duties set forth in Rule 96, Rules of the Supreme Court.  Commissioners may be appointed as judges pro tempore and, as such, may act as judges in matters assigned to them.

D.
“Evidence” means testimony, writing, material objects, or other things offered to prove the existence or nonexistence of a fact.

E.
“Evidentiary hearing” or “hearing” means a proceeding held before a judicial officer or a jury during which evidence is presented.

F.
“Family law proceeding” means a proceeding brought under A.R.S. Title 25.

G.
“Guardian ad litem” means a person appointed by the court to protect the interests of a minor, unborn, or unascertained person; a person whose identity or address is unknown; or an incapacitated person in a particular case before the court.

H.
“Judicial officer” includes a commissioner, judge pro tempore, and judge.

I.
"Motion" is an oral or written request made to the court.

J.
“Non-appearance hearing” means a hearing scheduled pursuant to Rule 12 of these rules.

K.
“Oral argument” means a proceeding before a judicial officer during which parties or their lawyers state their positions in support of or in opposition to a motion.  Evidence is not presented at an oral argument.

L.
“Party” means a person who has filed a notice of appearance, a petition, or an objection in a probate proceeding.  An interested person who has filed a demand for notice, but has not filed a notice of appearance, a petition, or an objection, is not a party.

M.
“Probate case” means a court case originally commenced for one or more of the following purposes:

1.
To administer a decedent’s estate;

2.
To appoint a guardian for an incapacitated person or minor, in accordance with A.R.S. §§ 14-5201 to -5315;

3.
To appoint a conservator or request some other protective order in accordance with A.R.S. §§ 14-5401 to -5433;

4.
To request a judicial order relating to the internal affairs of a trust in accordance with A.R.S. §§ 14-7201 to -7207;

5.
To challenge or enforce the decision of one authorized to make health care decisions for another person;

6.
To obtain a declaratory judgment with respect to the construction or interpretation of a will, trust, or power of attorney; or

7.
To obtain a declaratory judgment as authorized by A.R.S. § 12-1834.

N.
“Probate proceeding” means a proceeding authorized by and arising under A.R.S. Title 14.  The term “probate proceeding” does not mean a civil action, juvenile proceeding, or a family law proceeding even if such civil action, juvenile proceeding, or family law proceeding is filed within or consolidated with a probate case.

O.
“Protected adult” means an adult who qualifies for the appointment of a conservator under Arizona statutes regardless of whether a conservator has been appointed.

P.
“Subject person” means the decedent, alleged incapacitated person, ward, person allegedly in need of protection, or protected person.

Comment


Regarding Rule 2(A).  The term “fiduciary” is defined in A.R.S. § 14-1201(18).


Regarding Rule 2(E).  The purpose of an evidentiary hearing is to assist the judicial officer or jury in deciding one or more issues of fact.  Hearings are also sometimes referred to as trials.  The state and federal constitutions and state statutes permit jury trials in some cases.


Regarding Rule 2(I).  Accelerated, emergency, and ex parte motions are governed by Rule 13 of these rules.


Regarding Rule 2(L).  The definition of “party” is intended to apply to parties in probate proceedings, not parties in civil actions filed within or consolidated with a probate case.  Rule 4(B)(3) of these rules defines “party” for purposes of a civil action filed within or consolidated with a probate case.


Regarding Rules 2(M) and (N).  The definitions of “probate case” and “probate proceeding” are intended to distinguish between the establishment of a court case and the various proceedings that may occur within the case.  Thus, a “probate case” is a court case originally commenced for one or more of the listed purposes.  Each probate case is assigned a single number by the clerk of court.  A probate case will involve one or more probate proceedings.  See, e.g., A.R.S. § 14-3107.  For example, a probate case relating to a decedent’s estate may involve a proceeding to probate a will and appoint a personal representative, a proceeding to approve the sale of real property, and a proceeding to settle the estate and discharge the personal representative.  Each application or petition filed within a probate case gives rise to a separate probate proceeding.  A probate case may also involve non-probate issues such as personal injury claims or breach of contract claims.  Thus, a probate case also may involve a civil action or a family law proceeding filed within or consolidated with the probate case.


Regarding Rule 2(N).  For purposes of these rules, the definition of “civil action” includes, but is not limited to, actions that assert claims for breach of contract, negligence, fraud, or statutory abuse.


Regarding 2(O).  The qualifications for appointment of a conservator for an adult are set forth in A.R.S. § 14-5401(2).

Rule 3.
Applicability of Other Rules

A.
Arizona Rules of Civil Procedure.  Unless otherwise provided in these rules or inconsistent with these rules, the Arizona Rules of Civil Procedure apply to probate proceedings and to civil actions filed within or consolidated with a probate case.

B.
Arizona Rules of Family Law Procedure.  The Arizona Rules of Family Law Procedure shall govern the procedure for a family law action filed within or consolidated with a probate case.

C.
Arizona Rules of Procedure for the Juvenile Court.  The Arizona Rules of Procedure for the Juvenile Court shall govern the procedure for a juvenile proceeding consolidated with a probate case.

D.
Arizona Rules of Evidence.

1.
The Arizona Rules of Evidence apply in contested probate proceedings, unless all parties agree not to have those rules apply.  If the Arizona Rules of Evidence are not applied, and the judicial officer concurs and enters an order to that effect, all relevant evidence is admissible, provided, however, that the court may exclude evidence if its probative value is substantially outweighed by the danger of unfair prejudice or confusion of the issues, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence, or if the evidence lacks reliability.

2.
In uncontested probate proceedings, the Arizona Rules of Evidence shall not apply.  All relevant evidence is admissible.  The court may exclude evidence if its probative value is substantially outweighed by the danger of unfair prejudice or confusion of the issues, or by considerations of undue delay, waste of time, needless presentation of cumulative evidence, or if the evidence lacks reliability.

Comment

The Arizona Rules of Probate Procedure are intended to supplement the Arizona Rules of Civil Procedure as they relate to probate proceedings and to help fill in the gaps where the Arizona Rules of Civil Procedure do not clearly or logically apply to probate proceedings.  The civil rules provide background in several areas not covered by these probate rules, such as methods for computing time and serving process, among others.  Thus, the Arizona Rules of Civil Procedure apply to probate proceedings unless they are inconsistent with the Arizona Rules of Probate Procedure.  Application of both sets of rules requires that those involved in probate cases be familiar with the Arizona Rules of Civil Procedure as well as these probate rules.


Probate cases occasionally involve a “case within a case.”  For example, a civil action involving breach of fiduciary duty, fraud, and racketeering claims against a personal representative may be consolidated with the underlying probate case relating to the administration of the decedent’s estate.  See Marvin Johnson, P.C. v. Myers, 184 Ariz. 98, 907 P.2d 67 (1995).  Probate cases may also involve issues such as dissolution of marriage, child support, or other family law matters.  These probate rules shall apply to that portion of the consolidated case involving a probate matter.  Rule 3(A) makes clear that the Arizona Rules of Civil Procedure apply to a civil case filed within or consolidated with a probate case, as well as to the probate case itself.  Rule 3(B) makes clear that the Arizona Rules of Family Law Procedure apply to a family law case filed within or consolidated with a probate case.  Rule 3(C) makes clear that the Arizona Rules of Procedure for the Juvenile Court apply to a juvenile proceeding consolidated with a probate case.


Many probate proceedings are uncontested.  In those proceedings, the formality of the Arizona Rules of Evidence is not required.  Rule 3(D) clarifies that the Rules of Evidence do apply in contested probate proceedings, unless the parties agree not to apply them and the court so orders.


Although relevant evidence is generally admissible, subject to limitations that parallel the limitations in Arizona Rule of Evidence 403, the judge has discretion to preclude admission of evidence that is not adequately and timely disclosed.


A probate matter may be consolidated into a juvenile matter pursuant to A.R.S. § 8-202(A)-(C).  If a juvenile matter and a probate matter are consolidated, the case retains the juvenile case number and is assigned to the judicial officer assigned to the juvenile matter.

II.    General Procedures

Rule 4.
Commencement and Duration of Probate Cases AND Probate Proceedings, AND Civil Actions, Family Law Proceedings, and Juvenile Proceedings Filed WITHIN OR CONSOLIDATED WITH A PROBATE CASE
A.
Commencement and Duration of Probate Cases and Proceedings.  A probate proceeding is commenced by filing a petition or, in the case of an informal probate of a will or informal appointment of a personal representative, by filing an application.

1.
Commencement and Duration of Decedent’s Estate Case.  A probate case relating to a decedent’s estate is initiated by filing either an application for informal appointment of a personal representative in accordance with A.R.S. §§ 14-3301 to -3311, or by filing a petition for formal appointment of a personal representative in accordance with A.R.S. §§ 14-3401 to -3415.  A probate case relating to a decedent’s estate continues until either the court has entered an order closing the estate, or one year after the personal representative has filed a closing statement in accordance with A.R.S. §§ 14-3931 to -3938.

2.
Commencement and Duration of Guardianship or Conservatorship Case.  A probate case relating to a guardianship or conservatorship is initiated by filing a petition requesting the appointment of a guardian or conservator, or both, in accordance with A.R.S. §§ 14-5201 to -5704.  A probate case relating to a guardianship or conservatorship continues until the court has entered an order terminating the guardianship or conservatorship or, in the case of a guardianship, the guardianship is terminated by operation of law.

3.
Commencement and Duration of Trust Case.  A probate case relating to the internal affairs of a trust is initiated by filing a petition in accordance with A.R.S. §§ 14-7201 to -7710, or a petition for declaratory judgment in accordance with A.R.S. §§ 12-1801 to -1867.  A probate case relating to the internal affairs of a trust continues until the court takes either of the following actions:

(a)
in the case of a trust subject to the continuing supervision of the court, the court enters an order terminating court supervision of the trust or terminating the trust, or

(b)
in all other cases, the court enters a final, appealable order granting or denying the petition.

B.
Civil Actions Filed Within or Consolidated with a Probate Case.

1.
Requirements.  A civil action may be filed within or consolidated with a probate case, under the case number assigned to the probate case, only if the following conditions are met:

(a)
in a probate case relating to a decedent’s estate, either the decedent’s estate or the personal representative of the decedent’s estate, or both, shall be a party to the civil action; or

(b)
in a probate case relating to a guardianship or conservatorship, or both, the ward or protected person, or the guardian or conservator for the ward or protected person, shall be a party to the civil action; or

(c)
in a probate case relating to the internal affairs of a trust, the trust or the trustee of the trust shall be a party to the civil action.

2.
Commencement.  A civil action filed within a probate case shall be commenced in accordance with Rule 3, Arizona Rules of Civil Procedure.

3.
Definition of Party.  As used in subsection B of this rule only, the word “party” means plaintiff, defendant, counterclaimant, counter-defendant, cross-claimant, cross-defendant, third-party plaintiff, or third-party defendant in the case filed within or consolidated with a probate case.

C.
Family Law Proceeding Filed Within or Consolidated with a Probate Case.

1.
Requirements.  A family law proceeding may be filed within or consolidated with a probate case relating to a guardianship or conservatorship, under the case number assigned to a probate case, only if the ward or protected person is either the petitioner or the respondent in such family law proceeding.

2. Commencement.  A family law proceeding filed within a probate proceeding shall be commenced in accordance with Rule 23, Arizona Rules of Family Law Procedure.

Comment


In Marvin Johnson, P.C. v. Myers, 184 Ariz. 98, 907 P.2d 67 (1995), the Arizona Supreme Court held that a civil action against a former personal representative and others for fraud, breach of fiduciary duty, and racketeering in connection with the administration of an estate could be consolidated with the probate proceeding relating to the administration of the estate.  Thus, the court has recognized that a probate proceeding may involve a case within a case.  This rule sets forth the circumstances under which a civil action, family law proceeding, or juvenile proceeding may be filed within or consolidated with a probate case.


Regarding Rule 4(A)(1).  Pursuant to A.R.S. § 14-1201(38), the term “personal representative” includes a special administrator.


Regarding Rule 4(A)(3).  Pursuant to A.R.S. § 14-7201(B), a proceeding commenced to address a specific issue relating to the internal affairs of a trust does not result in continuing court supervision of the trust’s administration after the court has resolved the specific issue for which the proceeding was initiated.


Regarding Rule 4(B)(3).  This definition of “party” applies only to a civil case filed within or consolidated with a probate case.  The definition of “party” in Rule 2(L) applies to the rest of the probate rules.

Rule 5.
Captions on Documents Filed with the Court

A.
Generally.  All documents filed with the court in a probate case shall contain a caption that sets forth the name of the court, the title of the case, the file number, and a title that briefly describes the type of document being filed.  The title of the case shall include the name of the subject person or trust, and, if the subject person is a minor, the title of the case shall note such minority.

B.
Civil Action or Family Law Proceeding Filed Within or Consolidated with a Probate Case.  Any documents filed with the court in connection with a civil action, family law proceeding, or juvenile proceeding filed within or consolidated with a probate case, shall contain the caption required by section A of this rule, followed by a caption that complies with Rule 10(a), Arizona Rules of Civil Procedure, or Rule 30(A), Arizona Rules of Family Law Procedure.

Rule 6.
Probate Information Form

A.
When a party files a petition or application requesting the appointment of a guardian, conservator, or personal representative, the party shall also file a verified information form that contains the following information:  
1.
The nominated fiduciary’s

(a)
mailing address;

(b)
physical address;

(c)
home telephone number;

(d)
work telephone number;

(e)
date of birth;

(f)
social security number;

(g)
race, height, weight, eye color, hair color; and

(h)
relationship to the person alleged to be incapacitated, in need of protection, or deceased.

2.
The following information for the person alleged to be incapacitated or in need of protection:

(a)
mailing address;

(b)
physical address;

(c)
home telephone number;

(d)
date of birth; and

(e)
social security number.

3.
Decedent’s date of birth.

B.
In proceedings relating to the administration of a trust pursuant to A.R.S. §§ 14-7201 to -7207, the court may, in its discretion, require the information required by section A(1) of this rule as it relates to the trustee, and the information required by section A(2) of this rule as it relates to the trustor and beneficiaries.

C.
An information form filed pursuant to this rule shall be maintained as a confidential document as provided in Rule 7.
D.
Unless otherwise ordered by the court, a party who files an information form pursuant to this rule is not required to provide other parties or interested persons with a copy of the information form.
E.
Failure of the petitioner to provide all the information required by subsection A of this rule shall not preclude the filing of the petition.

Comment


For various administrative functions, the court needs certain basic identifying information regarding fiduciaries and their wards and protected persons.  The sole purpose of the probate information form is to provide the court with the information it needs to identify accurately the fiduciary and the ward or protected person.  In some counties, the data contained in the probate information form will be entered into the court’s electronic database and maintained by the Clerk of the Court or court administration.

Pursuant to Rule 10(C) of these rules, court-appointed fiduciaries have a duty to update the information contained in the information form filed pursuant to this rule.
Rule 7.
Confidential documents and Information

A.
Definitions.

1.
For purposes of this rule, “confidential document” means the following:

(a)
The probate information form filed pursuant to Rule 6 of these rules;

(b)
Medical reports and records obtained and filed with the court in connection with proceedings pursuant to A.R.S. §§ 14-5303, -5310, -5401.01, or -5407, or A.R.S. § 36-3206, or in connection with the requirements of A.R.S. §§ 14-5312.01 and -5312.02;

(c)
Inventories and appraisements filed pursuant to A.R.S. §§ 14-3706(B) or -5418(A);

(d)
Accountings filed pursuant to A.R.S. Title 14;

(e)
A credit report; or

(f)
Any other document ordered by the court to be filed or maintained as a confidential document pursuant to this rule. 

2.
For purpose of this rule “confidential information” means the following:

(a)
A social security number of a living person;

(b)
Any account number for a financial account, except the last four digits; or

(c)
Any other information determined by the court to be confidential.

3.
For purposes of this rule, “financial account” includes credit card account, debit card account, bank account, brokerage account, insurance policy, and annuity contract.

4.
For purposes of this rule, “redact” means to edit or obscure text in a document to prevent it from being viewed.

B.
A party who files a document that is confidential under this rule shall place the original document in an envelope, on which is marked the case name and number, the name of the document being filed, the name of the party filing the document, and the phrase “Confidential Document,” and shall provide the envelope to the clerk of court.  A separate envelope shall be used for each confidential document.  A confidential document shall not be maintained as part of the public record of a probate case.

C.
Other than confidential documents and arrest warrants, documents filed with the court shall not contain confidential information.

D.
Upon motion by any party or upon the court’s own motion, the court may order that

1.
a document be filed as a confidential document, regardless of whether the document has already been filed with the court.

2.
confidential information contained in a non-confidential document be redacted, regardless of whether the document has already been filed with the court.  The redaction shall be performed by the originator of the document in instances where the document has yet to be filed.

E.
A party who files a motion seeking to have a document or information declared confidential shall

1.
provide the title of the document containing the confidential information or requested to be filed as confidential; and

2.
include the approximate date the document was filed; and

3.
state why the information in question should be redacted or the document should be filed as a confidential document.

F.
The clerk of the court shall disclose confidential documents and confidential information only to the following persons:

1.
An attorney or guardian ad litem appointed by the court to represent the person who is the subject of a guardianship or conservatorship proceeding in which the document has been filed;

2.
A party to the probate case in which the document has been filed and such party’s attorney, guardian ad litem, or other legal representative;

3.
A person appointed as a court investigator, medical professional, psychologist, registered nurse, or accountant for the probate case in which the document has been filed;

4.
Judicial officers; and

5.
Any person authorized by the court, upon a showing of good cause, to view or obtain a copy of such document or information.

6.
Staff from the Administrative Office of the Courts for the purpose of conducting a compliance audit of a fiduciary or an investigation into alleged misconduct by a certified fiduciary, pursuant to the Arizona Code of Judicial Administration § 7-201.

G.
Nothing in this rule shall prevent a confidential document from being used as an exhibit at any hearing in the probate case in which such document was filed.

Comment


Generally, court records are presumed to be open to any member of the public for inspection or copying during regular office hours at the office having custody of the records.  In view of the possible countervailing interests of confidentiality, privacy, or the best interests of the state or parties, however, public access to some court records may be restricted or expanded.  See Ariz. R. Sup. Ct. 123(c)(1).


The purposes of this rule are to preserve any medical professional-patient privilege and confidentiality and to protect vulnerable adults from identity theft and financial exploitation.  Thus, the rule identifies documents that are to be considered confidential and not kept as part of the court file and it provides a mechanism for filing such confidential documents.  The rule is based, in part, upon former Rule 129, Rules of the Supreme Court, which dealt with confidentiality of medical records in guardianship and conservatorship cases, and Rule 123(c)(3), Rules of the Supreme Court, which deals with confidentiality of personal financial information.  Unredacted versions of the probate information form or a financial statement from a brokerage house are confidential.  If a party redacts account numbers or social security numbers from a confidential form, the form then may be made available for public viewing.


Although these documents and information may be confidential, the fiduciary must observe and abide by all requirements imposed by statute, law, controlling document, or court order requiring provision of the documents and information to any interested party.


For purposes of section A(1)(c), the inventory itself should be treated as confidential; however, any cover sheet should not be treated as confidential.  Thus, only the inventory, including any appraisals or financial documents, should be filed in a confidential envelope.

For purposes of section A(1)(d), the accounting itself should be treated as confidential; the petition requesting approval of the accounting, however, should not be treated as confidential.  Thus, only the accounting, including any schedules and supporting financial documents, should be filed in a confidential envelope.  The petition requesting approval of the accounting, including the fiduciary’s and attorney’s fee statements required by Rule 33 of these rules, should be separately filed and are not confidential documents.


For purposes of section F(2) of this rule, a person is a legal representative of a party if the person is the parent of a party who is a minor, the guardian or conservator or like fiduciary of a party, or the agent under a valid power of attorney executed by the party as the principal.

Rule 8.
Service of Court Papers

Whenever A.R.S. Title 14 requires that notice of a hearing or other document be served personally, service shall be conducted pursuant to Rules 4(d) and 4.1, Arizona Rules of Civil Procedure.

Comment


A.R.S. Title 14 generally authorizes service of notices of hearings by mail in lieu of personal delivery.  See, e.g., A.R.S. § 14-1401(A)(1).  In some circumstances, however, A.R.S. Title 14 expressly requires that the notice of hearing be personally served.  See, e.g., A.R.S. §§ 14-5309(B) and -5405(B).  Thus, a party who is required to give notice of a hearing should carefully review the applicable statutes.  The purpose of this rule is only to clarify that, if personal service is required by the court or by any provision of A.R.S. Title 14, service must be accomplished in accordance with Rules 4 and 4.1 of the Arizona Rules of Civil Procedure.

Rule 9.
Notice of Hearing

A.
The notice for any hearing shall state the title of the matter to be heard, the date, time, and place of the hearing, the name of the judicial officer before whom the matter is set for hearing, and whether the hearing is set as an appearance hearing or non-appearance hearing.  Unless otherwise ordered by the court or unless the party being served waives this requirement, and except for notices that are published, the notice shall be accompanied by a copy of the petition or motion that is the subject of the hearing.

B.
The notice shall include the following warnings:

1.
This is a legal notice; your rights may be affected.  Éste es un aviso legal.  Sus derechos podrían ser afectados.  If you object to any part of the petition or motion that accompanies this notice, you must file with the court a written objection describing the legal basis for your objection at least five days before the hearing date or you must appear in person or through an attorney at the time and place set forth in the notice of hearing.

2.
If you have questions, seek legal advice.  You have the right to represent yourself.  If you represent yourself, you must follow court procedures.

C.
If a hearing on a motion is requested, notice of the hearing on the motion shall be given pursuant to sections A and B of this rule.

D.
When a petition for confirmation of the sale of real estate is filed,

1.
notice of the hearing on the petition shall contain the following information:

(a)
the proposed sales price and the name and telephone number of the petitioner or the petitioner’s attorney; and

(b)
a statement that, at the hearing, the court may consider other bids.

2.
unless otherwise ordered by the court, the notice of the hearing shall be provided to all interested persons in accordance with A.R.S. § 14-1401(A).  The court may also require that the notice of hearing be posted on the property to be sold and published in a newspaper of general circulation in the county in which the property is located at least fourteen days before the scheduled hearing for the sale of the property.

Comment


Probate proceedings are predicated on interested persons receiving notice of hearings that might affect their rights.  This rule is intended to clarify the information that must be provided to interested persons to ensure that their due process rights are protected.


In rare circumstances, justice may be better served if the petition or motion does not accompany the notice of hearing.  For example, in cases in which the incapacitated person suffers from dementia, it may be preferable not to deliver to the incapacitated person a document containing sensitive information that may then become accessible to caregivers or others for whom it was not intended.  In such cases, the court may order that the petition or motion not accompany the notice.

Rule 10.
Duties Owed to the Court

A.
Duties of Counsel.

1.
Responsibility to Court.  Each attorney shall be responsible for keeping the court advised of administrative matters, including the status of each case in which that attorney has appeared, inventories filed or due, accountings filed or due, annual guardianship reports filed or due, and financial plans filed or due.  Upon relocation, each attorney shall advise the clerk of court or the court administrator, if applicable, in each of the counties in which that attorney has probate cases pending, of the attorney's current office address and telephone number.

2.
Limited Scope Representation.  Subject to the limitations in ER 1.2(c), Rules of Professional Conduct, an attorney may make a limited appearance by filing a notice stating that the attorney and the party have a written agreement that the attorney will provide limited scope representation to the party and specifying the matter or issues with regard to which the attorney will represent the party.  Service on an attorney who has made a limited appearance for a party shall be valid, to the extent permitted by statute and Rule 4(f), Arizona Rules of Civil Procedure, in all matters in the case, but shall not extend the attorney’s responsibility to represent the client beyond the specific matter for which the attorney has agreed to represent the client.  Nothing in this rule shall limit an attorney’s ability to provide limited services to a client without appearing of record in any judicial proceedings.

B.
Duties of Unrepresented Parties.

1.
An unrepresented party shall inform the court of his or her current address and telephone number.  The person has a continuing duty to advise the court of any change in address or telephone number.

2.
A person who is not an active member of the State Bar of Arizona or has not been admitted pro hac vice pursuant to the Rules of the Supreme Court may not represent family members or other lay persons during court proceedings.

3.
A person who is not certified as a Legal Document Preparer or attorney by the Supreme Court may not prepare documents for another person to be filed with the court.

C.
Duties of Court-Appointed Fiduciaries.

1.
A court-appointed fiduciary shall

(a)
review all documents filed with the court that are prepared on the fiduciary’s behalf;

(b)
if the fiduciary is certified, place the fiduciary’s certification number on all documents prepared by or on behalf of the certified fiduciary and filed with the court; and

(c)
file an updated probate information form that contains the information required by Rule 6 of these rules within ten days after any changes in such information, except that if the ward’s physical address changes, the ward’s guardian shall file the updated probate information form within 72 hours of  learning of the change in address.

2.
Duties Regarding Death of Ward or Protected Person.  The court-appointed fiduciary shall do the following upon the death of the fiduciary’s ward or protected person:

(a)
A guardian or conservator appointed pursuant to A.R.S. Title 14 shall notify the court in writing of the ward or protected person’s death within ten days of learning that the ward or protected person has died.

(b)
Unless otherwise ordered by the court, a conservator shall file a final accounting of the protected person’s estate within 90 days of the date of the protected person’s death.  The accounting shall reflect all activity between the ending date of the most recently approved accounting and the date of death of the protected person.  The court may extend the date for filing the accounting or relieve the conservator from filing an annual or final accounting.

3.
Termination of Appointment.  Before a court-appointed fiduciary may withdraw from a case or have the fiduciary’s responsibilities judicially terminated, the fiduciary shall do the following:

(a)
Review all statutory requirements as a personal representative pursuant to A.R.S. §§ 14-3610 and -3611; as a special administrator pursuant to A.R.S. § 14-3618; as a guardian pursuant to A.R.S. §§ 14-5203 and -5308; and as a conservator pursuant to A.R.S. § 14-5430; and

(b)
Comply with all statutory requirements for withdrawal, including the filing of reports.

D.
Duties Relating to Counsel for Fiduciaries.

1.
Withdrawal.  In addition to the requirements set forth in Arizona Rule of Civil Procedure 5.1, an attorney who has appeared in a probate case as counsel of record for a guardian, conservator, personal representative, or trustee shall include with any motion to withdraw a status report that advises the court and parties of any issues pending in the probate case and confirms that all guardian reports, accountings, or other required reports have been filed and that all statutory requirements have been met.
2.
Compensation.  Counsel shall provide a statement of all services for which payment has been made or is expected.  The statement shall indicate all sums paid and state whether a claim for unpaid fees or expenses is being made to a fiduciary.  If the attorney has not been paid, the attorney shall request unpaid fees and expenses at or before the time withdrawal is approved.  Counsel shall be deemed to have waived any claims for accrued fees or expenses not requested, except upon a showing of good cause for the failure to make a timely request.

E.
Duty to Diligently Pursue Case.

Parties and counsel have a duty to diligently pursue their cases.

Comment

Rule 10 is designed to help the court oversee and supervise probate cases.  Courts are required by other rules to exercise administrative supervision over cases.  See, e.g., Ariz. R. Sup. Ct. 92 (describing duties of presiding and associate presiding judges).  As part of that supervision, courts should periodically review cases and may, after notice, dismiss or administratively close cases that have not been efficiently prosecuted.


Only an attorney who is a member in good standing with the State Bar of Arizona may represent a party, fiduciary, or other party in a probate proceeding.  A family member who is appointed as the fiduciary may represent him or herself in court, but may not speak for or on behalf of other family members.


Probate proceedings require reporting, accounting, and other statutorily mandated action.  These requirements are important because they allow the court and interested persons to see whether the probate matter is being effectively administered and help ensure oversight of probate cases.  Attorneys and fiduciaries are in the best position to advise the court regarding compliance with statutory and rule-based requirements and to set forth in their motions to withdraw how those requirements have been or will be met.  In addition to considering the basis for an attorney’s withdrawal, courts are encouraged to consider whether statutory or court-imposed requirements must be met before or after the withdrawal of counsel.


Section (C)(2) of this rule is based on former Rules 127 and 128, Rules of the Supreme Court.  The section is included in these rules for the convenience of those who serve as fiduciaries in probate court.


A.R.S. § 14-5306 provides, among other grounds, that a guardian’s authority terminates if the ward dies.  Section C(3) of this rule adds the requirement that the guardian file a final guardian report in the event of the death of a ward.  Authority for this requirement is found in A.R.S. § 14-5307, which authorizes the court to enter such orders as it deems appropriate on the termination, removal, or resignation of a guardian.  See also A.R.S. §§ 14-5430 (orders relating to termination of conservatorship proceedings), -5419 (requiring accountings annually and on termination, resignation, or removal of a conservator).


In the exercise of its discretion, the court may waive the requirements of Rule 10(D) if the parties stipulate or good cause is shown.  For example, if the attorney’s motion to withdraw comes days after an annual report has been filed, the court might waive the filing of some of the detail of the accounting.  If the parties agree or good cause is shown, the court may enter an order allowing late filing of a request for attorneys’ fees.

Rule 11.
Telephonic Appearances and Testimony

A.
Upon timely written motion, a judicial officer may allow telephonic appearance during any proceeding.  In the event more than one participant has requested telephonic appearance, the first party requesting telephonic appearance shall arrange at his or her expense for the call or conference call.

B.
Unless a shorter time is authorized by the judicial officer, a motion to allow telephonic testimony or argument shall be filed at least 30 days before the hearing, unless the notice setting the hearing provides for fewer than 30 days’ notice, in which case the request shall be filed within five days after receipt of the notice setting the hearing.  The motion shall be served on all parties and on any person who has filed a demand for notice and shall be accompanied by a form of order.

C.
A party opposing a motion for telephonic appearance or telephonic testimony shall file a written response within five days after service of the motion.

D.
Telephonic appearances and testimony shall be of such quality that the voices of all parties and counsel are audible to each participant, the judicial officer, and, where applicable, the court reporter or electronic recording device.

Comment


While telephonic appearance and testimony or argument are encouraged as time and cost-saving methods of addressing probate matters, a number of issues bear consideration.  First, courts throughout the state have different telephone technology, some of which is better suited than others for telephonic appearances.  For that reason, the judicial officer assigned to the case must approve the request in advance of the hearing.


Second, last-minute requests are discouraged.  Judicial officers may not have an opportunity to consider a last-minute request because of the pressure of other court business.


Finally, a party should carefully consider a request to present telephonic testimony or arguments in a contested matter.  A witness’s demeanor while testifying is an important factor used by the court to assess a witness’s credibility.  A party who offers a witness by telephone may be at a disadvantage if the testimony is contradicted by a witness who personally appears.  Judicial officers may reject an untimely request if it detracts from the court’s ability to address other matters on the court’s calendar or if it affects the court’s ability to judge the demeanor of the witnesses in a contested matter.

Rule 12.
Non-Appearance Hearing

A.
If testimony in support of a petition is not required by law, the court may set the petition for a non-appearance hearing.

B.
A non-appearance hearing shall be set for a specific time on a specific day.

C.
If a petition is set for a non-appearance hearing, no one need appear at the hearing.

D.
If an interested person appears at a non-appearance hearing for the purpose of objecting to the relief requested in the petition, the interested person shall notify the court of such person’s presence and objection and shall promptly pay an appearance fee if not already paid by the interested person.  The court shall note the objection in the minutes and follow the procedures set forth in Rules 27-29, relating to contested matters.

Comment

Non-appearance hearings serve the interests of judicial economy and efficiency, may minimize attorney and fiduciary fees, and may save time and expense to all involved.  Thus, these rules encourage the use of non-appearance hearings.  Situations for which non-appearance hearings might be appropriate include hearings on petitions to approve accountings, petitions to appoint a personal representative of an estate, petitions to increase or decrease bond, petitions to release restricted assets, and petitions for formal probate of a will when the original will has been filed with the court and has been properly executed.


Non-appearance hearings, however, are not appropriate for certain matters.  For example, due process concerns militate against the use of a non-appearance hearings in connection with a petition to appoint a guardian or a conservator.  Similarly, petitions to confirm the sale of real property necessarily require an appearance hearing to allow upset bids, and petitions to probate a will when the original of the will cannot be located require an appearance hearing.  See A.R.S. § 14-3415.  In addition, a non-appearance hearing generally is not appropriate if the petitioner expects or knows that a matter will be contested.


Generally, evidence is not presented at a non-appearance hearing.  In extraordinary circumstances, however, the court may allow the presentation of evidence at a non-appearance hearing.

Rule 13.
Accelerations, Emergencies, and Ex Parte Motions and Petitions
A.
Accelerated Rulings on Motions.  If a party desires an accelerated ruling on a motion, the caption of the motion shall state that an accelerated ruling is requested and the body of the motion shall set forth the legal authority and factual circumstances that support the request for an accelerated ruling.  The moving party shall not file a separate motion solely for the purpose of seeking an accelerated ruling on another motion.

B.
Accelerated Hearings on Petitions in General.  Except as provided in section C of this rule, if a party desires an accelerated hearing on a petition, the party shall file a motion that requests the accelerated hearing and sets forth the legal authority and factual circumstances that support the request for the accelerated hearing.  The motion may incorporate by reference the allegations in the petition for which the accelerated hearing is requested.  The petitioner shall provide the judicial officer assigned to the case a copy of the motion and a copy of the petition, as well as a proposed form of order accelerating the hearing.

C.
Emergency Appointment of Guardian or Conservator.  If a party files a petition that requests the emergency appointment of a temporary guardian or a temporary conservator or other relief authorized by A.R.S. §§ 14-5310 or -5401.01, the party shall not file a separate motion that requests an accelerated hearing and, instead, shall state in the title of the petition that the petition seeks emergency or immediate relief.  The party shall state in the petition the factual circumstances that support the request for emergency or immediate action.

D.
Ex Parte Motions and Petitions.  Any motion or petition that seeks ex parte relief shall state in the caption that ex parte relief is being requested and the body of the motion or petition shall set forth the legal authority and factual circumstances that support the request for ex parte relief.

Comment

Regarding Rule 13(A).  The Rules of Civil Procedure provide time frames for response and reply memoranda to motions.  If a party desires a ruling on a motion before that time expires, the party may request that the court accelerate its ruling on the motion.  Such requests, however, may unfairly affect the opposing party by reducing the amount of time the opposing party has to respond to the motion.   Such requests also create a challenge for judicial officers since they must choose whether the matter presented requires more prompt attention than other matters pending before the court.  Consequently, in order for the judicial officer to evaluate a request to accelerate a ruling on a motion, the request must demonstrate good cause why the normal time frame relating to motions should not apply.


With respect to the requirement that the caption of the motion indicate that an accelerated ruling is requested, it is sufficient for the words “accelerated ruling requested” to appear immediately below the title of the motion.  The body of the motion, however, must provide the court with sufficient information so the court can fully and fairly evaluate whether an accelerated ruling will unfairly prejudice the other parties or other persons having business before the courts.


Regarding Rule 13(B).  A.R.S. Title 14 generally provides that at least fourteen calendar days’ notice must be given of a hearing on a petition.  For good cause shown, however, the court may provide for a shorter notice time for any hearing.  See A.R.S. § 14-1401(B).  Thus, if a party desires that fewer than fourteen days’ notice be required or if a party desires that a hearing be moved to a date sooner than that originally scheduled, the party should file a motion requesting that the court accelerate the hearing.  Any such motion must demonstrate good cause why the hearing should be accelerated.


Regarding Rule 13(C).  A.R.S. §§ 14-5310 and -5401.01 address petitions for the appointment of a temporary guardian and temporary conservator, respectively, and specifically authorize the court to conduct the hearing on such petitions on fewer than fourteen days’ notice.  Therefore, a separate motion requesting an accelerated hearing is not required; however, pursuant to those statutes, the petition must set forth the facts that demonstrate the existence of an emergency requiring immediate action.


With respect to the requirement that the caption of the motion indicate that emergency or immediate relief is being requested, it is sufficient for the word “emergency” to appear at the beginning of the title to the petition (e.g., “Emergency Petition for Appointment of Guardian”) or that the words “immediate relief requested” or “emergency relief requested” appear below the title of the petition.  The body of the petition must provide the court with sufficient information so the court can fully and fairly evaluate whether emergency or immediate relief is appropriate.


Regarding Rule 13(D).  Ex parte requests seek relief from the court without providing prior notice to other parties.  In such a case, the other parties do not have an opportunity to respond before the court considers the request.  Ex parte proceedings may substantially impair the rights of the parties who are not given notice of the proceedings.  Consequently, ex parte relief should be requested only in extraordinary circumstances and only as authorized by law.  For example, A.R.S. §§ 14-5310 and -5401.01 describe when the appointment of a temporary guardian or temporary conservator may be requested without giving advance notice to the alleged incapacitated person or person alleged to be in need of protection.


With respect to the requirement that the caption of the motion or petition indicate that ex parte relief is being requested, it is sufficient for the words “ex parte” to appear at the beginning of the title of the motion or petition (e.g., “Ex Parte Emergency Petition for Appointment of Conservator”) or immediately below the title of the motion or petition.  The body of the motion or petition must provide the court with sufficient information so the court can fully and fairly evaluate whether ex parte relief is appropriate.

Rule 14.
Consents, Waivers, Renunciations, and Nominations
A.
Each of the following documents that is filed with the court shall be signed by the person making the consent, waiver, renunciation, or nomination and shall be acknowledged before a person authorized to take acknowledgements or, in the alternative, shall be acknowledged before a judicial officer in open court:

1.
Consent to any petition or application;

2.
Waiver of any right;

3.
Renunciation of the right to appointment as a guardian, conservator, personal representative, or trustee; or

4.
Nomination of a person to serve as a guardian, conservator, personal representative, or trustee.

B.
The requirements of this section shall not apply to a disclaimer of property executed pursuant to A.R.S. Title 14, Chapter 10.

Comment

This rule relates to consents, waivers, renunciations, and nominations in connection with any probate proceeding, including those filed pursuant to A.R.S. §§ 14-1402 (waiver of notice),
-3203 (waiver of priority for appointment of personal representative or renunciation and nomination), -3204 (waiver of demand for notice), -3603 (waiver of bond), and
-3719 (renunciation of fees for personal representative).  This rule helps ensure the protection of heirs and devisees with respect to informal probate proceedings, as there is little court oversight in the informal probate process.  As section B makes clear, this rule does not apply to disclaimers of property interests, which are addressed in A.R.S. §§ 14-10001 to -10018.


In keeping with the court’s duty to oversee the administration of estates and protect vulnerable individuals, a party filing a consent, waiver, renunciation of right to appointment, or nomination of fiduciary shall provide the court with proof of the identity of the person signing such a document.  Generally, a document may be acknowledged by a notary public.  However, a judicial officer, clerk of court, or deputy clerk of court may also acknowledge a document.  See A.R.S. § 33-511.

Rule 15.
Proposed Orders
A.
In addition to the requirements of Rule 5(j), Arizona Rules of Civil Procedure, a party requesting an order shall, at least five days before the scheduled hearing, lodge with the judicial officer to whom the matter is assigned the original proposed order, as well as copies and envelopes required by Rule 5(j)(2)(b), Arizona Rules of Civil Procedure.  The date of the hearing shall be stated immediately below the title of the order.

B.
Noncompliance with this rule may be cause for continuing the hearing to such time as the judicial officer directs.
III.    APPLICATIONS, PETITIONS, AND MOTIONS
Rule 16.
Applications

A.
Filing.  An application shall be filed with the court only when an interested person is requesting the probate registrar to do any of the following acts:

1.
Admit a will to informal probate or informally appoint a personal representative in accordance with A.R.S. §§ 14-3301 to -3311;

2.
Appoint a special administrator pursuant to A.R.S. § 14-3614(1);

3.
Issue a certificate in accordance with A.R.S. § 14-3937;

4.
Appoint a personal representative to administer a subsequently discovered asset in accordance A.R.S. § 14-3938; or

5.
Grant a conservator the authority to exercise the powers and duties of a personal representative and endorse the letters of the conservator.

B.
Form of Application.  An application shall contain any statements required by statute and any other statements that support the relief requested.  The statements shall be set forth in simple, concise, and direct paragraphs, each of which shall be separately numbered.  The application shall contain a short and plain statement of the relief requested.  Relief in the alternative or several different types of relief may be requested.  The application shall comply with the provisions of Rules 8 through 11, Arizona Rules of Civil Procedure, applicable to complaints and claims for relief.

C.
Notice.  The person filing the application shall serve a copy of the application as required by law and shall file proof of such service with the probate registrar.

D.
Probate Registrar’s Action upon Application.  Upon the filing of an application, the probate registrar shall act promptly upon such application in accordance with A.R.S. §§ 14-3301 to -3311.

E.
Objection to Application.  Any interested person who opposes the relief requested in an application shall file a petition in accordance with A.R.S. § 14-3401(A) or § 14-3414(A).

Comment

Regarding Rule 16(A).  The word “application” is a term of art in probate matters that means a written request to the registrar to issue a statement of informal probate or informal appointment of personal representative under A.R.S. §§ 14-3301 to -3311.  See A.R.S. § 14-1201(2); see also Rule 4(A) of these rules.  A.R.S § 14-3614(1) provides that the registrar may appoint a special administrator on the application of any interested person.  In addition, A.R.S. § 14-3937 authorizes the filing of an application to obtain a certificate from the registrar that the personal representative appears to have fully administered the estate.  A.R.S. § 14-3938 authorizes the filing of an application to appoint a personal representative to administer an asset that is discovered after an estate has been closed.  A.R.S. § 14-5425(D) authorizes a conservator to apply to the probate registrar to exercise the powers and duties of personal representative so that the conservator may administer and distribute the protected person’s estate without additional or further appointment.  Requests to the registrar should be done by application.  In some cases, however, the request must be made to a judicial officer and should therefore be made by petition.  Thus, a document should be titled “application” only for one of the limited purposes set forth in this rule.


Although applications usually are presented to the registrar without prior notice to other interested persons, in certain circumstances advance notice of the filing of the application must be given before the registrar acts upon the application.  See, e.g., A.R.S. §§ 14-3306, -3310.  For example, prior notice must be provided when an interested person has filed a demand for notice or when a personal representative already has been appointed.


A challenge to an application may be made only by filing a petition to do any of the following:  (i) set aside an informal probate of a will; (ii) probate a will; (iii) prevent the informal probate of a will that is the subject of a pending application; or (iv) determine whether the decedent died intestate.  A.R.S. § 14-3401(A); see also A.R.S. § 14-3302 (“Informal probate is conclusive as to all persons until superseded by an order in a formal testacy proceeding.”); In re Estate of Torstenson, 125 Ariz. 373, 375-76, 609 P.2d 1073, 1075-76 (App. 1980) (holding that the exclusive way to contest an informally probated will is to initiate a formal testacy proceeding).  A.R.S. § 14-3414(A) addresses a proceeding to contest the qualification or priority of a person who has been informally appointed as personal representative or whose appointment as personal representative has been requested in an informal proceeding.

Rule 17.
Petitions
A.
Filing.  A petition shall be filed with the court in the following circumstances:

1.
A statute or court rule specifically requires that the requested relief be made by petition or sought in a formal proceeding; or

2.
The relief requested is such that an evidentiary hearing is required or the party seeking relief from the court desires an evidentiary hearing; or

3.
Substantive relief is requested.

B.
Form of Petition.  A petition shall contain any statements required by statute and any other statements that support the requested relief.  The statements shall be set forth in simple, concise, and direct paragraphs, each of which shall be separately numbered.  The petition shall contain a short and plain statement of the relief being requested.  Relief in the alternative or several different types of relief may be requested.  The petition shall comply with the provisions of Rules 8 through 11, Arizona Rules of Civil Procedure, applicable to complaints and claims for relief.

C.
Setting of Hearing, Notice of Hearing, and Proof of Notice.  Upon the filing of a petition, the petitioner shall obtain a hearing date and time from the court.  The petitioner shall serve all interested persons with a copy of the petition and notice of the hearing as required by statute and these rules and shall file with the court proof of such service at or before the hearing.

D.
Objection to Petition.  Any interested person who opposes the relief requested in the petition shall file with the court, at least five days before the hearing, either an objection to the petition or a motion authorized by Rule 12, Arizona Rules of Civil Procedure, or the person may appear at the hearing and orally object to the petition.

1.
If a party files an objection to the petition, or a motion authorized by Rule 12 of the Arizona Rules of Civil Procedure, fewer than five days before the hearing date, the objection or motion shall not be stricken solely for failure to comply with this rule.  The objecting party shall attend the hearing and inform the court that a written objection has been filed.

2.
If the person objecting to the relief requested in the petition does not file an objection or motion with the court before the hearing date but instead orally objects to the petition at the hearing, the person objecting shall subsequently file a written objection or motion as directed by the court or agreed to by the parties, setting forth the grounds for the person’s objection.

3.
A written objection to a petition shall comply with the provisions of Rules 8 through 11, Arizona Rules of Civil Procedure.

E.
Joinder.  Any interested person who agrees with the relief requested in the petition may file a statement of such interest and may join in the petition by filing a motion for joinder stating the interested person’s agreement.

F.
Reply.  Unless otherwise directed by the court, the petitioner shall not file a reply in support of the petition.

G.
Counterclaims, Cross-Claims, Third-Party Practice, and Amendment of Petitions and Objections Thereto.  Rules 13 through 15 of the Arizona Rules of Civil Procedure shall apply to any counter-petition, cross-petition, or third-party petition filed and to the amendment of any petition, counter-petition, cross-petition, or third-party petition, and to any objection to any of these documents.

Comment

Regarding Rule 17(A).  A petition in a probate proceeding is the equivalent of a complaint in a civil action, and an objection is the equivalent of an answer in a civil action.  Therefore, interested persons and the court should treat a petition as a complaint and an objection as an answer, except as otherwise provided by statute or these rules.


Examples of relief that should be requested by a petition include, but are not limited to, the following:

1.
Formally probate a will or appoint a personal representative of an estate, or both, pursuant to A.R.S. §§ 14-3401 and -3402;

2.
Formal appointment of a special administrator pursuant to A.R.S. § 14-3614(2);

3.
Appoint a guardian or conservator, or both, or enter any protective order authorized by A.R.S. §§ 14-5101 to -5704;

4.
Appoint a trustee;

5.
Terminate the appointment of or remove a personal representative, guardian, conservator, or trustee;

6.
Surcharge a personal representative, guardian, conservator, or trustee;

7.
Compel a personal representative, guardian, conservator, or trustee to perform a certain action, except with regard to any discovery;

8.
Approve the sale of any property;

9.
Provide instructions or issue a declaratory judgment;

10.
Approve an accounting;

11.
Approve or review fiduciary fees or the fees of any person employed by a personal representative, guardian, conservator, or trustee;

12.
Ratify, confirm, or approve any transaction entered into by a personal representative, guardian, conservator, or trustee, or any settlement agreement relating to a decedent’s estate, trust, guardianship, or conservatorship;

13.
Terminate a guardianship (except in the case of the death of the ward), terminate a conservatorship (regardless of the reason for termination), or close an estate formally in accordance with A.R.S. §§ 14-3931 to -3938;

14.
Require the posting of a bond, change the amount of a bond, or exonerate a bond by a personal representative, guardian, conservator, or trustee; or

15.
Hold someone in contempt of court.


Regarding Rule 17(D).  The judicial officer should be informed at the hearing on a petition whether a party objects to the petition.  Thus, to ensure that the judicial officer is timely informed of any objection, a written objection to a petition must be filed at least five days before the hearing on the petition.  If a written objection has not been filed at least five days before the hearing, the objecting party should appear at the hearing and make his or her presence and objection known to ensure that the judicial officer is aware of the objection.  Rule 28 sets forth the procedure to be followed once an objection to a petition has been made and the proceeding has become contested.

Rule 18.
Motions
A.
Generally.  A motion shall be filed with the court when a party is requesting procedural rather than substantive relief.

B.
Motions for Appointment of Guardian Ad Litem or Counsel.  A party requesting the appointment of a guardian ad litem or counsel shall make such request in a motion that sets forth why the appointment is necessary or advisable and what, if any, special expertise is required of the guardian ad litem or counsel.

Comment

Once a petition or application is pending, a party may seek procedural relief by filing a motion.  Examples of procedural motions include motions relating to discovery, motions to allow or exclude evidence, motions to continue or accelerate hearings, motions for the appointment of a guardian ad litem, motions for sanctions, and motions specifically authorized by the Rules of Civil Procedure, such as motions to dismiss and motions for summary judgment.


In some cases, relief may be sought by motion even if no petition is pending before the court.  Examples of appropriate motions include motions for additional time to file an inventory, accounting, or annual report of guardian, and motions to extend the appointment of temporary fiduciaries.


The Arizona Rules of Civil Procedure govern the procedure relating to motions including (i) the time for filing response and reply memoranda; (ii) the manner of service of motions and response and reply memoranda; and (iii) oral argument.  In this regard, motions generally should meet the requirements of Rules 7.1(a) and 10(d), Arizona Rules of Civil Procedure.  Certain types of motions, however, may have different requirements or time frames.  For example, motions for summary judgment are subject to the requirements of Rule 56, Arizona Rules of Civil Procedure.


A.R.S. § 14-1403 and Rule 17(g), Arizona Rules of Civil Procedure, govern when a guardian ad litem may be appointed for a minor, an incapacitated person, an unknown person, or an unascertainable person.  This rule is intended to clarify the information that must be provided to the court if the appointment of a guardian ad litem is requested.

IV.    Procedures Relating to the Appointment

of Fiduciaries

Rule 19.
Appointment of Attorney, Medical Professional, and Investigator
A.
A request for the appointment of an attorney, medical professional, and investigator may be included in the petition for the appointment of a guardian or conservator.  A separate form of order for the appointment of an attorney, a medical professional, and an investigator shall be submitted to the court not less than 30 days before the scheduled hearing on the petition.

B.
If a party who seeks the appointment of a guardian or conservator nominates a specific attorney to represent the alleged incapacitated person or the person alleged to be in need of protection, the party shall, in the petition for appointment of guardian or conservator, describe the attorney’s prior relationship, if any, with the petitioner and the alleged incapacitated person or the person alleged to be in need of protection.

C.
If a party who seeks the appointment of a guardian or conservator nominates a specific medical professional to evaluate the alleged incapacitated person or the person alleged to be in need of protection, the party shall, in the petition for appointment of guardian or conservator, describe the medical professional’s prior relationship, if any, with the petitioner and the alleged incapacitated person or the person alleged to be in need of protection.

D.
Noncompliance with this rule may be cause for continuing the hearing on the petition for appointment of guardian or conservator to such time as the judicial officer directs.

Comment

Regarding Rule 19(A).  This rule clarifies that a separate petition or motion for appointment of an attorney, a medical professional, and an investigator is not required.  The request for the appointment of an attorney, a medical professional, and an investigator may be made in the petition for appointment of guardian or conservator.  As suggested by A.R.S. §§ 14-5303(C) and -5407(B), the phrase “medical professional” is intended to include, among others, a physician, psychologist, and registered nurse.


Regarding Rule 19(B).  The appointment of a guardian and/or conservator affects an individual’s fundamental liberties and the appointment of an attorney for the alleged incapacitated person or person in need of protection entails serious due process concerns.  Unless the alleged incapacitated person or protected person in need of protection has had a previous attorney-client relationship with independent counsel who is willing to serve as court-appointed counsel for these proceedings, the court should appoint an attorney to represent the alleged incapacitated person or person deemed in need of protection who is independent from the petitioner or the petitioner’s attorney.

Rule 20.
Affidavit of Proposed Appointee
A.
Before the court appoints any person as a guardian or a conservator, the person shall complete and file with the court the disclosure affidavit required by A.R.S. § 14-5106.

B.
In addition to the provisions of paragraph A, a certified fiduciary shall file with the Arizona Supreme Court by June 30 of each year an additional affidavit that includes the information required by A.R.S. § 14-5106, and the following additional information:

1.
The names of all persons for whom the certified fiduciary has served as guardian and/or conservator within three years of the date of the affidavit and for each such person the name of the appointing court, the court’s case number, the date the appointment was made, the type of appointment, the date the appointment was terminated (if applicable), and the reason for such termination (if applicable); and

2.
The names of all persons for whom the certified fiduciary has acted as an agent under a power of attorney (including a health care power of attorney) within three years of the date of the affidavit and for each such person the date such power was executed, the type of power of attorney, where the power of attorney was executed, the actions taken by the certified fiduciary pursuant to such power of attorney, and whether such power of attorney is currently in effect.

Comment


The disclosure affidavit is required regardless of whether the appointment sought is temporary or permanent.  See A.R.S. § 14-5106(A).  The disclosure affidavit is not required of a national banking association, a holder of a banking permit under Arizona law, a savings and loan association authorized to conduct trust business in Arizona, a title insurance company qualified to do business in Arizona, a trust company holding a certificate to engage in trust business from the superintendent of financial institutions, or a public fiduciary office.  See A.R.S. §§ 14-5106(A) and -5411(B).


Fiduciaries certified by the Arizona Supreme Court pursuant to A.R.S. § 14-5651 may fulfill this requirement by filing the disclosure affidavit with the Arizona Supreme Court on an annual basis and notifying the Arizona Supreme Court of any material changes relating to the certified fiduciary’s status within thirty days of the change.  If a certified fiduciary does not file the annual disclosure affidavit with the Arizona Supreme Court, the certified fiduciary shall file a separate disclosure affidavit with the superior court in each case.

Rule 21.
Background Check Requirement for Non-Relative Seeking Appointment as Guardian of Minor
A.
A non-relative who seeks appointment as the guardian of a minor shall submit to a criminal background investigation pursuant to A.R.S. § 14-5206(B).  The applicant shall submit a full set of fingerprints and pay the required fee to the appropriate court or clerk division assigned to process such requests for the superior court in that county.

B.
The court or clerk shall forward the background check application, fingerprint card, inventory sheet, and processing fee directly to the Arizona Department of Public Safety.
Comment

A person not related to a minor who wishes to be appointed as guardian for that minor must undergo a criminal background investigation before the hearing on the petition to appoint a guardian.  The investigation is designed to assist the court in determining the applicant's suitability to serve as guardian.  Applicants should contact the court or clerk division assigned to probate matters in the county for information regarding how to obtain a fingerprint card application and inventory sheet (where applicable) and where to be fingerprinted.

The Department of Public Safety conducts criminal history records checks pursuant to A.R.S. § 41-1750 and applicable federal law.  The Department submits the fingerprint card information to the Federal Bureau of Investigation for a national criminal history records check.  The Department of Public Safety then forwards the results of the background check to the court before appointment of a non-relative as a guardian for a minor occurs.

The criminal background check process may take from six to eight weeks to complete once the Department of Public Safety has received the paperwork from the court or clerk.  In most circumstances, the court will not appoint a non-relative as guardian for a minor until the background check has been completed.  In emergency circumstances, the court may make a temporary appointment of a non-relative as guardian, pending receipt of the background check results.


In most counties, the clerk’s office is charged with the responsibility for distributing the fingerprint cards and instructions for fingerprinting to applicants for appointment as a guardian.  However, in Maricopa County, the Probate Court Administrator’s Office handles the fingerprinting process.

Rule 22.
Bonds and Bond Companies
A.
Every order appointing a conservator or a personal representative shall plainly state the amount of bond required.  Neither letters of conservator nor letters of personal representative shall be issued to any person until any required bond has been has filed with the clerk of court.

B.
Each fiduciary bond filed with the clerk of court shall state on the bond or on an attachment to the bond the name and address of the bonding company’s statutory agent or other person authorized to accept service of process for the bonding company in the State of Arizona.  The bonding company shall promptly notify the clerk of court of any change in the company’s statutory agent or in the statutory agent’s address.

Comment


Generally, a person appointed as a conservator or as a personal representative shall obtain and file a fiduciary bond before letters of appointment are issued.  Certain exceptions, however, exist.  These exceptions, as well as how the amount of bond is to be calculated, are set by statute.  See A.R.S. §§ 14-3603 to -3606 (bonds for personal representatives); A.R.S. §§ 14-5411 and -5412 (bonds for conservators).


This rule is not intended to expand or narrow the circumstances in which a bond is required of a conservator or personal representative.  Instead, the purpose of this rule is to require that the form of order clearly state whether a bond is required and, if so, the amount of the bond and to clarify that letters should not be issued until any required bond has been filed with the clerk of court.


Because A.R.S. § 14-1201 defines “personal representative” as including a special administrator, this rule also applies to the appointment of a special administrator.

Rule 23.
Appointment of Temporary Guardian or Temporary Conservator
A.
When a petition requests the appointment of a temporary guardian, conservator, or both, the petition shall also either request the appointment of a permanent guardian, conservator, or both, or set forth why the appointment of a permanent guardian or conservator is not necessary.

B.
Conformed copies of the petition for the appointment of a temporary guardian or conservator shall be presented to the assigned judicial officer, or, in the absence of an assigned judicial officer, to the presiding judge or other designated judicial officer.  The assigned judicial officer shall decide whether to appoint a temporary guardian or temporary conservator and whether such appointment may occur without notice or without a hearing.

Comment


The phrases “permanent guardian” and “permanent conservator” are terms of art used to distinguish guardianships and conservatorships that do not have a predetermined duration from temporary guardianships and temporary conservatorships, both of which do have predetermined durations.  Use of the word “permanent” is not intended to imply that the guardianship or conservatorship cannot be terminated.


This rule eliminates the practice in some counties of requiring a separate petition for appointment of a permanent guardian or conservator to be filed any time a temporary guardianship or conservatorship is requested.  If it appears to the appointed fiduciary that a permanent appointment is necessary, the fiduciary should act promptly to see that one is appointed.

Rule 24.
Appointment of Guardian with Inpatient Mental Health Authority

If the court appoints a guardian and grants the guardian the authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services, the order granting the guardian such authority shall specifically state that, unless otherwise extended by written order of the court, the authority terminates one year from the date the order is entered.  The court may, in its discretion, order that the authority terminates sooner than one year from the date the order is entered.

Comment

This rule is intended to aid in the administration of cases in which a guardian has been granted the general duties of a guardian pursuant to A.R.S. § 14-5312 and the additional authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Department of Health Services.  The guardian’s authority to act for the ward in the underlying guardianship of general duties is not affected by the additional authority to consent to inpatient mental health treatment.  By statute, a guardian’s authority to consent to inpatient treatment ends if the guardian does not file an evaluation report at the one-year anniversary.  The guardian’s other statutory duties do not end after one year.  The requirement of the guardian to file a report every year to state that the ward needs ongoing inpatient treatment provides due process for the ward and helps ensure that the ward is not held in a locked treatment facility if the ward does not require such confinement.  See Rule 36 of these rules for the process for renewal of the authority to consent to inpatient treatment.


Pursuant to A.R.S. § 14-5312.01(C), the court may limit the duration of a guardian’s authority to consent to inpatient mental health care and treatment.  Pursuant to A.R.S. § 14-5312.01(P), the guardian’s authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Department of Health Services terminates if the guardian does not file the statutorily required annual report of guardian, pursuant to A.R.S. § 14-5315, and an evaluation report.  The guardian’s authority to consent to the ward’s inpatient treatment also terminates if the evaluation report indicates that the ward does not need inpatient mental health care and treatment.
Rule 25.
Order to Fiduciary
A.
Order to Personal Representative.  Letters of personal representative shall not be issued until the proposed personal representative has signed and the court has entered an order to the personal representative.  The order shall be substantially similar to Form 1 in the Appendix.  This requirement shall not apply to the appointment of a special administrator.

B.
Order to Guardian.  Letters of guardian shall not be issued until the proposed guardian has signed and the court has entered an order to the guardian.  The order shall be substantially similar to Form 2 in the Appendix.

C.
Order to Conservator.  Letters of conservator shall not be issued until the proposed conservator has signed and the court has entered an order to the conservator.  The order shall be substantially similar to Form 3 in the Appendix.

D.
Order to Guardian and Conservator.  If the same person is being appointed as both guardian and conservator, the requirements of sections B and C of this rule may be satisfied by the person signing, and the court entering, an order to the guardian and conservator.  The order shall be substantially similar to Form 4 in the Appendix.

Rule 26.
Issuance of Letters
A.
If the appointment of a fiduciary is limited in time by statute or court order, the letters issued shall reflect the termination date of the appointment.

B.
Any restrictions on the authority of the fiduciary to act shall be reflected in the letters issued.

C.
The clerk of court shall not issue letters of guardian, conservator, personal representative, or special administrator until the fiduciary has filed the bond or other security, if a bond or other security is required by the court.

D.
Before issuing certified copies of letters of appointment, the clerk of court shall verify that the fiduciary’s appointment is still in effect.

Comment


“Letters” is a term of art used to refer to the document that reflects the grant of authority to the fiduciary.  Before letters are issued, (a) the court must enter a written order appointing the fiduciary, or the registrar must issue a statement, (b) the fiduciary must sign and file with the court a document in which the fiduciary accepts the appointment, and (c) the fiduciary must file with the court any bond or post other security required by the court.  In addition, some fiduciaries may be required to sign an order acknowledging the fiduciary’s duties.  See Rule 25 of these rules.


Administration of a decedent’s estate or power to act for an incapacitated or protected person begins after the court enters an order appointing a personal representative, guardian, or conservator and after the clerk of the court issues such fiduciary “letters.”  Thus, a personal representative, guardian, or conservator has no authority to act until letters have been issued.


The words “temporary” and “permanent” are also terms of art associated with administration of guardianships, conservatorships, and decedents’ estates.  To assist appointed fiduciaries in carrying out their duties, rather than inserting the words “temporary” or “permanent” in the caption for letters, the time frame of appointment or restrictions should be stated in the text.

V.    Contested Probate Proceedings
Rule 27.
How a Probate Proceeding Becomes Contested


A probate proceeding becomes contested when an objection, whether written or oral, is made to a petition.  A contested probate proceeding shall be limited to the disputed facts and issues raised in the petition and the objection thereto.  Provided that the rights of the parties are not adversely affected, the contested probate proceeding shall not affect other issues or pleadings in the same probate case that are not disputed.

Rule 28.
Pretrial Procedures
A.
Initial Procedures; Scheduling Conference.

1.
If a matter is contested, unless the parties agree otherwise, the court shall set a scheduling conference that shall occur promptly after the date of the initial hearing on the petition.  The scheduling conference may be held at the time set for the initial hearing on the petition.  At the scheduling conference, the court and the parties shall address the following issues:

(a)
The deadline for filing a written objection if one has not already been filed;

(b)
The deadline for filing a joint alternative dispute resolution statement pursuant to Rule 16(g), Arizona Rules of Civil Procedure;

(c)
Any other issues the court or the parties deem relevant.

2.
Unless inconsistent with these rules, Rule 16(b), Arizona Rules of Civil Procedure, shall apply to all pre-trial conferences.

3.
Following the scheduling conference, the court shall enter an order setting forth the deadlines determined at the scheduling conference.

B.
Discovery and Disclosure.  Unless inconsistent with these rules, Rules 26 through 37(f), Arizona Rules of Civil Procedure, shall apply to discovery and disclosure in contested probate proceedings.

C.
Procedure for Evidentiary Hearing.  Except as otherwise provided in A.R.S. Title 14 or these rules, Rules 38 and 39 through 53, Arizona Rules of Civil Procedure, shall apply to evidentiary hearings in probate proceedings.  Rule 38.1, Arizona Rules of Civil Procedure, shall not apply to contested probate proceedings unless otherwise ordered by the court.

Comment

Parties and their attorneys are encouraged to confer before the initial hearing on the petition or the scheduling conference to agree on various pretrial deadlines.  If the parties and their attorneys cannot agree, the parties and attorneys shall follow the Arizona Rules of Civil Procedure, specifically Rule 16(b).  Any agreement may be submitted to the court in writing, thereby eliminating the need for the scheduling conference or reducing the scope of the conference, unless the court orders otherwise.  The judicial officer may schedule a telephonic conference call in lieu of a conference and request that the parties submit a proposed schedule of deadlines.


Arizona Rule of Civil Procedure 38.1 deals with motions to set and certificates of readiness, which generally are not used in probate proceedings.  Rule 38.1 is therefore inconsistent with these rules and is intentionally excluded.

Rule 29.
Arbitration

Unless the parties to a contested matter agree otherwise, Rules 72 through 76, Arizona Rules of Civil Procedure, pertaining to compulsory arbitration, shall not apply.

Comment


This rule is not intended to discourage parties or their attorneys from exploring the use of alternative dispute resolution.

VI.    Post Appointment Procedures

Rule 30.
Guardianship/Conservatorship-SPECIFIC PROCEDURES
A.
Inventories.

1.
Unless otherwise ordered by the court, the conservator shall file the inventory of the protected person’s estate within 90 days after the conservator’s letters of permanent conservator are issued.  The inventory shall list all property owned by the protected person as of the date of the conservator’s first appointment as known by the conservator on the date the inventory is filed, and shall provide the values of such assets as of the date of the conservator’s first appointment.

2.
If the conservator is unable to file the inventory within 90 days after the conservator’s letters are issued, the conservator shall, before the deadline, file a motion that requests additional time to file the inventory.  Such motion shall state why additional time is required and how much additional time is required to file the inventory.

3.
If, after filing the inventory but before filing the conservator’s first account, the conservator discovers an additional asset or discovers that the value of an asset on the inventory, whether appraised or not, is erroneous or misleading, the conservator shall file an amended inventory.

(a)
If the conservator files an amended inventory because the conservator has discovered an additional asset and if the additional asset is not already subject to a court-ordered restriction, the conservator shall, with the amended inventory, file a petition requesting that the court either increase the amount of the conservator’s bond or enter an order restricting the sale, conveyance, or encumbrance of the additional asset.

(b)
If the conservator files an amended inventory because the conservator has discovered that the value of an asset on the inventory is erroneous or misleading and if such asset is not already subject to a court-ordered restriction, the conservator shall, with the amended inventory, file a petition requesting that the court either increase or decrease the amount of the conservator’s bond, as appropriate, or enter an order restricting the sale, conveyance, or encumbrance of the asset.

4.
Unless permitted by the court, after a conservator has filed the conservator’s first account with the court, the conservator shall not amend the inventory.  If the conservator discovers any assets after the filing of the conservator’s first account or if the conservator discovers that the value of an asset listed on the inventory is erroneous or misleading, the conservator shall make the appropriate adjustments on the conservator’s subsequent accounts.

B.
Annual Conservatorship Plans

1.
Unless otherwise ordered by the court, when the conservator files the conservator’s initial inventory, the conservator shall file a conservatorship plan.  The conservatorship plan shall contain the following information:

(a)
Physical location of the protected person;

(b)
Anticipated services the conservator shall provide during the upcoming accounting period;

(c)
Special needs or requests by the protected person;

(d)
Anticipated expenses for the protected person, including fiduciary fees or attorney fees for the upcoming accounting period;

(e)
A summary of the management plan for the upcoming accounting period, including any major changes in financial strategies or status; and

(f)
Any other information the court should be made aware of relating to the administration of the conservatorship.

2.
Unless otherwise ordered by the court, at the time of filing an accounting with the court, except for the final accounting and distribution of the conservatorship, the conservator shall file a conservatorship plan with the information as listed in Rule 30(B)(1)(a) through (f).
C.
Accountings

1.
Unless otherwise ordered by the court, the conservator’s first accounting shall reflect all activity relating to the conservatorship estate from the date the conservator’s letters were first issued through and including the last day of the ninth month after the date the conservator’s permanent letters were issued and shall be filed with the court on or before the anniversary date of the issuance of the conservator’s permanent letters.  The conservator shall attach a bank statement or financial account statement to support the balance listed on the accounting schedule for each bank or financial account.

2.
Unless otherwise ordered by the court, all subsequent accountings shall reflect all activity relating to the conservatorship estate from the ending date of the most recent previously filed accounting through and including the last date of the twelfth month thereafter, and shall be filed with the court on or before the anniversary date of the issuance of the conservator’s permanent letters.  The conservator shall attach a bank statement or financial account statement to support the balance listed on the accounting schedule for each bank or financial statement.

3.
Unless otherwise ordered by the court, a conservator shall file a final accounting for a deceased protected person within 90 days after the date of the protected person’s death.

4.
If the conservator is unable to file an accounting within the time set forth in this rule, the conservator shall, before the deadline, file a motion that requests additional time to file the accounting.  The motion shall, at a minimum, state why additional time is required and how much additional time is required to file the accounting.

5.
For purposes of this rule, if the conservator’s appointment initially was temporary, “the date the conservator’s letters were first issued” shall mean the date the conservator’s temporary letters were issued; otherwise, “the date the conservator’s letters were first issued” shall mean the date the conservator’s permanent letters were issued.

D.
Annual Guardian Reports

1.
Unless otherwise ordered by the court, the guardian’s first annual report shall cover the time from the date the guardian’s letters were first issued through and including the last day of the ninth month after the date the guardian’s permanent letters were issued.  The report shall be filed with the court on or before the anniversary date of the issuance of the guardian’s permanent letters.

2.
Unless otherwise ordered by the court, all subsequent annual reports of guardian shall cover the time from the ending date of the most recent previously filed annual report of guardian through and including the last date of the twelfth month thereafter.  The report shall be filed with the court on or before the anniversary date of the issuance of the guardian’s permanent letters.

3.
If the guardian is unable to file an annual report of guardian within the time set forth in this rule, the guardian shall, before the deadline, file a motion that requests additional time to file the report.  The motion shall state why additional time is required and how much additional time is required to file the report.

4.
For purposes of this rule, if the guardian’s appointment initially was temporary, “the date the guardian’s letters were first issued” shall mean the date the guardian’s temporary letters were issued; otherwise, “the date the guardian’s letters were first issued” shall mean the date the guardian’s permanent letters were issued.

Comment

The statutes provide the substantive reporting requirements relating to inventories, accountings, and annual guardianship reports.  See A.R.S. §§ 14-5315, -5418, and -5419.  The purpose of this rule is to clarify the time periods to be covered by accountings and guardian reports and when such documents must be filed with the court.


Although the inventory itself is confidential, see Rule 7(A)(1)(c), the inventory and appraisement cover sheet is not confidential.  Similarly, the accounting is confidential, see Rule 7(A)(1)(d), while the petition requesting approval and any fee statements are not confidential.


If a guardian who has been granted the power to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services wishes to renew such authority before it expires, the time frame set forth in Rule 36(a) of these rules governs the filing of the annual guardian report.

Rule 31.
Decedents’ Estates-Specific Procedures
A.
Inventories

1.
Unless otherwise ordered by the court, a personal representative who is required to prepare an inventory shall, not later than 90 days after the personal representative’s letters are issued, either

(a)
file the original of the inventory with the court and send a copy of the inventory to interested persons who request it; or

(b)
deliver or mail a copy of the inventory to each of the heirs of an intestate estate, or to each of the devisees if a will has been probated, and to any other interested persons who request it, and shall provide proof of the mailing by notice to the court.

2.
The inventory shall list all the property owned by the decedent at the time of the decedent’s death as known by the personal representative on the date the inventory is prepared, and shall provide the values of such assets as of the date of the decedent’s death.

3.
If a personal representative who is required to prepare an inventory is unable to comply with the deadline set forth in this rule, the personal representative shall, before the deadline, file a motion that requests an extension of the deadline.  The motion shall state why additional time is required and how much additional time is required.

B.
If a petition for approval of a personal representative’s accounting is filed with the court in a county that has a court accountant, the accounting shall not be submitted to the court accountant for review, nor shall the petitioner be required to pay the court accountant’s fee, unless otherwise ordered by the court.

Comment

Regarding Rule 31(A).  A.R.S. § 14-3706 sets forth the general requirements for the preparation of an inventory.  This rule is intended to clarify that the 90 days referred to in that statute begins to run when the personal representative’s letters issue.  The inventory is confidential and should be filed in an envelope.


Regarding Rule 31(B).  Unlike conservatorships, decedents’ estates generally are administered without court supervision.  There is no statutory requirement for personal representatives to file annual accountings with the court as a conservator is required to do.  This rule is not intended to impose a duty upon a personal representative to petition the court to approve an accounting.  The rule is intended to clarify that when a personal representative files an accounting, the accounting is not subject to review by the court accountant in counties that have a court accountant.  In such cases, the court has discretion to decide whether a court accountant should review a personal representative’s accounting submitted to the court for approval.  For example, the court might order the court accountant to review an accounting in cases involving complex or problematic issues, or in the case of a beneficiary who is a minor or incapacitated or protected adult for whom no conservator or similar fiduciary has been appointed, or in cases involving a beneficiary for whom a fiduciary has been appointed, but whose fiduciary has a conflict of interest.

Rule 32.
Trusts-Specific Procedures

If a petition for approval of a trustee’s accounting is filed with the court in a county that has a court accountant, unless ordered by the court, the accounting need not be submitted to the court accountant for review, nor shall the petitioner be required to pay the court accountant’s fee.

Comment


Unlike conservatorships, trusts generally are administered without court supervision.  Thus, a trustee generally is not required to submit any accounting to the court.  This rule is not intended to impose a duty upon a trustee to petition the court to approve an accounting.  The rule is intended to clarify when an accounting filed by a trustee is subject to review by the court accountant in counties that have a court accountant.  In such cases, the court has discretion regarding whether a court accountant should review a trustee’s accounting submitted to the court for approval.  For example, the court might order the court accountant to review an accounting in cases involving complex or problematic accountings; or in the case of a beneficiary who is a minor or incapacitated or protected adult for whom no conservator or similar fiduciary has been appointed; or in cases involving a beneficiary for whom a fiduciary has been appointed, but whose fiduciary has a conflict of interest.

Rule 33.
Compensation for Fiduciaries and Attorneys’ Fees
A.
All petitions requesting approval for payment of compensation to guardians, conservators, or attorneys for services rendered in proceedings under A.R.S. Title 14 shall be accompanied by a verified fee statement that includes the following information:

1.
The current gross and net value of the estate;

2.
If compensation is requested based on hourly rates, a detailed statement of the services provided, including the tasks performed, the dates that such services were rendered, the time expended for performing the services, the name and position of the person who performed the services, and the hourly rate charged for such services;

3.
If compensation is based on hourly rates, the total time, hourly rate, and total charge made by each person;

4.
An itemization of costs for which reimbursement is sought that identifies the cost item, the date the cost was incurred, the purpose for which the expenditure was made, and the amount of reimbursement requested; and

5.
If compensation is not based on hourly rates, an explanation of the fee arrangement and computation of the fee for which approval is sought.

B.
Copies of all petitions for compensation and fee statements shall be provided to or served on each party and person who has appeared or requested notice in the case.  Proof of such service shall be filed with the court.

C.
If a petition for compensation or fees is contested, the objecting party shall set forth all specific objections in writing, and a copy of such written objections shall be given to or served on each party and person who has appeared or requested notice in the case.  Proof of service or delivery of such notice shall be filed with the court.

D.
No compensation for services to a fiduciary shall be allowed unless the fiduciary is related to the subject ward, protected person, or decedent, the fiduciary is certified by the Supreme Court, pursuant to A.R.S. § 14-5651, or the fiduciary is a financial institution as defined in A.R.S. § 14-5651(J)(2).

E.
If an independent contractor has been retained by a fiduciary to provide services to the estate or if the fiduciary is charging for services done directly by the fiduciary’s employee, the fiduciary shall include in its petition for compensation a statement of the rates or hourly wages paid to each independent contractor or employee, the qualifications of the independent contractor to provide such services, the specific services provided by the independent contractor or employee, and the specific amount charged for each independent contractor’s or employee’s services provided to the estate.

F.
When an attorney or fiduciary fee statement accompanies an annual accounting, the fee statement shall match the charges reported in the annual accounting or a reconciliation of the fee statement to the accounting shall be provided by the fiduciary.

G.
The superior court or county may adopt a fee schedule designating compensation rates that may be used in determining the reasonableness of fees payable to certified fiduciaries in cases under A.R.S. Title 14.

H.
Unless ordered by the court, a personal representative is not required to file a petition for the approval of fees.

Comment

This rule is not intended to require court approval of fiduciary fees or attorneys’ fees in all circumstances.  Instead, this rule clarifies that if approval of fees is requested, the court may require that certain information be provided to assist the court in determining the reasonableness of the fees.  In many circumstances, especially with respect to decedents’ estates and trusts, court approval of fiduciary fees and attorneys’ fees is not required unless an interested person specifically requests that the court review the reasonableness or propriety of compensation paid to a fiduciary or attorney.  See, e.g., A.R.S. §§ 14-3721 and -7206.


This rule is not intended to apply when a party has requested that the court award the party attorneys’ fees against another party, such as an award of sanctions or an award of attorneys’ fees in a matter arising out of contract.  Instead, this rule applies only to those circumstances in which a fiduciary or an attorney seeks compensation from the estate of a ward or protected person, a decedent’s estate, or a trust.


Pursuant to Rule 7(A), fee statements are not confidential documents or information.


In assessing whether compensation paid to or requested by a fiduciary or an attorney is reasonable, the court should consider a variety of factors, not just the amount of time spent on a particular task.  See Schwartz v. Schwerin, 85 Ariz. 242, 245-46, 336 P.2d 144, 146 (1959) (holding that in determining the reasonableness of attorneys’ fees, the court should not give undue weight to any one factor).  For example, when reviewing the fiduciary’s compensation, the court also should consider the amount of principal and income received and disbursed by the fiduciary, the fees customarily paid to agents or employees for performing like work in the community, the success or failure of the administration of the fiduciary, any unusual skill or experience that the particular fiduciary may have brought to the work, the fidelity or disloyalty displayed by the fiduciary, the degree of risk and responsibility assumed by the fiduciary, the custom in the community as to allowances to trustees by settlors or courts and as to fees charged by trust companies and banks, the nature of the services performed in the course of administration (whether routine or involving skill and judgment), and any estimate that the fiduciary has given of the value of the services.  See Mary F. Radford, George G. Bogert & George T. Bogert, The Law of Trusts & Trustees § 977 (3d ed. 2006).  Similarly, when reviewing the attorney’s compensation, the court should consider, among other factors, the attorney’s ability, training, education, experience, professional standing, and skill; the character of the work performed by the attorney (its difficulty, intricacy, and importance, time and skill required, and the responsibility imposed); the work actually performed by the attorney (the skill, time, and attention given to the work by the attorney); and the success of the attorney’s efforts and the benefits that were derived as a result of the attorney’s services.  See Schwartz, 85 Ariz. at 245-46, 336 P.2d at 146.

Rule 34.
Distributions to Minors and Incapacitated or Protected Adults

A.
If a fiduciary or other interested person requests that the court approve a distribution from a conservatorship estate, a decedent’s estate, or a trust, and if one or more of the distributees is a minor or an incapacitated or protected adult, the fiduciary or interested person shall notify the court of the distributee’s status as a minor or incapacitated or protected adult.

B.
In addition to the requirements in section A of this rule, if a guardian or conservator has been appointed for the proposed distributee, or if other protective arrangements have been made for the proposed distributee, the fiduciary or interested person shall provide the court with a copy of the order appointing the guardian or conservator or approving of the protective arrangement.

Comment


This rule applies to partial and final distributions to minors and incapacitated or protected adults, whether the distribution is made by a conservator pursuant to A.R.S. § 14-5425(D) or a personal representative pursuant to A.R.S. § 14-3915.  Courts are occasionally asked to approve distributions without the important information required by Rule 34.  This rule therefore requires provision of the information necessary to allow the court to fulfill its obligation to protect the property of persons under a legal disability.  In addition, the rule requires fiduciaries and attorneys to inform the court of matters that might not otherwise be readily apparent from a review of the file.  This rule formalizes the process of notifying the court when a distribution is being made to a person under a legal disability.


Even though a proposed distributee may be under a legal disability, the appointment of a conservator for such person may not be necessary.  For example, A.R.S. § 14-7656 authorizes a personal representative, trustee, or conservator, under some circumstances, to make a distribution to a custodian under the Arizona Uniform Transfers to Minors Act.  See A.R.S. § 14-5103(A).  This rule is not intended to require the appointment of a conservator for a distributee who is under a legal disability.  Instead, this rule is designed to ensure that the court has all relevant information relating to a proposed distributee who is under a legal disability.

Rule 35.
Civil Contempt and Sanctions
A.
Civil Contempt.  Civil contempt proceedings are governed by Rule 64.1, Arizona Rules of Civil Procedure, and may be used to command the attendance of persons who disobey a court’s order.

B.
Orders to Show Cause.  Orders to Show Cause are governed by Rule 6(d), Arizona Rules of Civil Procedure, and may be used to redress problems arising from another party’s or a fiduciary’s failure to discharge duties or obligations required by court order, court rule, or statute.

C.
Fiduciary Arrest Warrants.  Fiduciary arrest warrants shall be issued pursuant to the provisions of A.R.S. §§ 14-5701 through -5704 to redress the failure of a fiduciary to appear for a probate proceeding after having been ordered to appear by the court.

Comment

The court has the power to ensure compliance with court orders.  This rule sets forth tools in addition to the sanctions provided in statute and in Rule 37, Arizona Rules of Civil Procedure.  The rule does not govern criminal contempt sanctions imposed to punish an offender or to vindicate the authority of the court.


Regarding Rule 35(B).  If the person subject to an order to show cause is a fiduciary, that person may be subject to a fiduciary arrest warrant under A.R.S. § 14-5701.  


The superior court must notify the supreme court if it appears that a certified fiduciary has violated any rule adopted by the supreme court.  See A.R.S. § 14-5651(D).
Rule 36.
Renewal of Guardian’s Inpatient Mental Health Authority

A.
Renewal Prior to Expiration of Authority

1.
Within thirty days before the anniversary date of the guardian’s appointment, a guardian who has been granted the authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services, and who wishes to renew such authority before it expires, shall file with the court the annual report of guardian and physician’s or psychologist’s evaluation report required by A.R.S. § 14-5312.01(P) and a motion requesting that the court renew the guardian’s authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services.  In addition, the guardian shall lodge a form of order renewing such authority.  The guardian shall serve a copy of the annual report of guardian, a copy of the physician’s or psychologist’s evaluation report, a copy of the motion, and a copy of the form of order upon both the ward and the ward’s court-appointed attorney.

2.
If the ward files an objection or a request for hearing pursuant to A.R.S. § 14-5312.01(P), the court shall enter an order that complies with Rule 58(d), Arizona Rules of Civil Procedure, and that extends the guardian’s authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services until the court has ruled on the ward’s objection to or request for hearing on the continuation of the guardian’s authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services.

B.
Renewal After Authority Expires.  If a guardian whose authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility licensed by the Arizona Department of Health Services expires and if the guardian wishes to renew such authority, the guardian shall file with the court a petition requesting the renewal of the authority.

Comment

Rule 36 must be read in conjunction with Rule 24, regarding the original order granting the authority to a guardian to place a ward in a level one behavioral treatment facility for mental health care and treatment.  This rule describes the process by which a guardian who has been granted the authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility requests to renew such authority.  A.R.S. § 14-5312.01(P) requires a guardian who has been granted the authority to consent for the ward to receive inpatient mental health care and treatment in a level one behavioral health facility to file not only an annual report of guardian that complies with A.R.S. § 14-5315, but also a physician’s or psychologist’s evaluation report that indicates whether the ward continues to need inpatient mental heath care and treatment.  If the guardian does not file the evaluation report or if the evaluation report indicates that the ward does not need inpatient mental health care and treatment, the guardian’s authority to consent to such treatment automatically ceases.  A.R.S. § 14-5312.01(P).


The termination of the authority to consent to inpatient treatment does not terminate the guardian’s appointment or the guardian’s other authority regarding the ward.  If the guardian desires to renew the authority to consent for the ward to receive inpatient mental health care and treatment, the guardian must timely request that the court renew this specific authority.  The request is made by filing the required evaluation report, annual report of guardian, and a motion requesting renewal of authority.  If the ward objects to the continuation of the authority, the court must set a hearing on the objection.  The guardian’s authority continues pending the court’s ruling on the issue.  A.R.S. § 14-5312.01(P).

VII.    OTHER MATTERS
Rule 37.
Settlements Involving Minors or Incapacitated Adults
A.
Settlement of Claims on Behalf of Minors.  Except as provided in A.R.S. § 14-5103(A), and without regard to whether a conservator has previously been appointed, any settlement of a civil claim brought on behalf of or against a minor for personal injury or wrongful death shall be submitted for review and approval by a judicial officer assigned to hear matters arising under A.R.S. Title 14.

B.
Settlement of Claims on Behalf of Incapacitated Adults.  Any settlement of a civil claim brought on behalf of or against an incapacitated adult for personal injury or wrongful death shall be submitted for review and approval by a judicial officer assigned to hear matters arising under A.R.S. Title 14, regardless of whether a conservator has been appointed for the incapacitated adult.

Comment


This rule is intended to clarify the requirement that whenever a settlement is reached in a civil proceeding brought on behalf of or against a minor or incapacitated adult to recover damages for personal injury or wrongful death, the proposed settlement must be submitted for review and approval to a judicial officer assigned to hear probate matters.  In most instances, either a conservatorship or trust will need to be established for the minor or incapacitated adult to receive and manage the funds distributed from the settlement.  Because of the minority or incapacity of the recipient of the funds, the court should review the terms of the settlement to ensure that its terms and conditions appear to be in the minor’s or incapacitated person’s best interests.  An exception is recognized pursuant to A.R.S. § 14-5103, which provides that payment or delivery of money or personal property to minors in amounts not exceeding $10,000 per annum may be facilitated without the establishment of a conservatorship estate or other protective proceeding.

VIII.    Forms
Rule 38.
Appendix of Forms
A.
The forms included in Appendix A are the preferred forms and meet the requirements of these rules.  Whenever these rules require the use of a form that is “substantially similar” to a form contained in this rule, such language means that the content of these forms may be adapted to delete information that does not apply to a particular case or add other relevant information, provided that all information contained in the preferred form and applicable to the case is included.  The deletion of information contained in the preferred form or the failure to complete a portion of the preferred form constitutes a representation to the court and adverse parties that the omitted or unanswered questions or items are not applicable.  Any form may be modified for submission at times and under circumstances provided for by an Administrative Order of the Supreme Court of Arizona.

B.
The forms in Appendix A shall not be the exclusive method for presenting such matters in the superior court.
Comment


The forms contained in Appendix A are sufficient under the rules and are intended to indicate the simplicity and brevity of statement that these rules contemplate.  Although use of these forms is encouraged, the forms are not the exclusive means for addressing the court in writing.

APPENDIX OF FORMS
FORM 1
Name of Person Filing Document:
______________________________________________
Address:
________________________________________________________________
City, State, Zip Code:
____________________________________________________
Telephone Number:
__________________________________________________________
Attorney Bar Number (if applicable):
________________________________________
Certified Fiduciary Number (if applicable):
__________________________________
Representing  FORMCHECKBOX 
 Self or  FORMCHECKBOX 
 Attorney for:
________________________________________
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF <<COUNTY>>

	In the Matter of the Estate of

<<DECEDENT’S NAME>>,


Deceased.

	No. <<CaseNo.>>
Order to Personal Representative and Acknowledgement and Information to heirs/devisees





The best interest of this estate is of great concern to this Court.  As Personal Representative, you are subject to the power of the Court.  Therefore, to help avoid problems and to assist you in your duties, this Order is entered.  You are required to be guided by this Order and to obey it.


This Court will not review or supervise your actions as Personal Representative unless an interested party files a written request to the Court.  In Arizona, if you are a beneficiary of an estate, you are expected to protect your own interests in the estate.  The Personal Representative is required to provide sufficient information to the beneficiary to permit the beneficiary to protect his or her interests.  The Court may hold a Personal Representative personally liable and responsible for any damage or loss to the estate resulting from a violation of the Personal Representative's duties.  The following is an outline of some of your duties as Personal Representative.


DUTIES OF THE PERSONAL REPRESENTATIVE

The duties of the Personal Representative are found in Chapter 3, Title 14 of the Arizona Revised Statutes (from now on called “A.R.S.”).  You are responsible for knowing and doing your duties according to these statutes.  Some of the duties are as follows:


1.
Gather, control, and manage estate assets.  As Personal Representative you have the duty to gather and control all assets that belonged to the decedent (the person who has died) at the time of his or her death.  After the valid debts and expenses are paid, you have the duty to distribute any remaining assets according to the decedent's will, or, if there is no will, to the intestate heirs of the decedent.  As Personal Representative, you have the authority to manage the estate assets, but you must manage the estate assets for the benefit of those interested in the estate.


2.
Fiduciary Duties.  As Personal Representative you are a fiduciary.  This means you have a legal duty of undivided loyalty to the beneficiaries and the creditors of the estate.  You must be cautious and prudent in dealing with estate assets.  As Personal Representative, the estate assets do not belong to you and must never be used for your benefit or mixed with your assets or anyone else's assets.  Arizona law prohibits a Personal Representative from participating in transactions that are a conflict of interest between you, as Personal Representative, and you as an individual.  Other than receiving reasonable compensation for your services as Personal Representative, you may not profit from dealing with estate assets.


3.
Provide Notice of Appointment.  Within thirty (30) days after your Letters of Appointment as Personal Representative are issued, you must mail notice of your appointment to the Arizona Department of Revenue and to the heirs and devisees whose addresses are reasonably available to you.  If your appointment is made in a formal proceeding, you need not give notice to those persons previously noticed of a formal appointment proceeding.  See A.R.S. § 14-3705.

4.
Provide Notice of Admission of Will to Probate.  Within thirty (30) days of the admission of the will to informal probate, you must given written notice to all heirs and devisees of the admission of the will to probate, together with a copy of the will.  You must notify the heirs that they have four (4) months to contest the probate.  See. A.R.S. § 14-3306.

5.
Mail Copies of this Order to Personal Representative.  WITHIN THIRTY (30) DAYS AFTER YOUR LETTERS OF PERSONAL REPRESENTATIVE ARE ISSUED, YOU MUST MAIL A COPY OF THIS ORDER TO PERSONAL REPRESENTATIVE AND ACKNOWLEDGMENT AND INFORMATION TO HEIRS TO ALL THE HEIRS AND DEVISEES OF THE ESTATE AND TO ANY OTHER PERSONS WHO HAVE FILED A DEMAND FOR NOTICE.


6.
File proof of Compliance.  Within forty-five (45) days AFTER YOUR LETTERS OF PERSONAL REPRESENTATIVE ARE ISSUED, you must file with the Court a notarized statement swearing that a copy of this Order was mailed to each devisee, to each heir in intestate (no will) estates, and to any other persons who have filed a demand for notice.


7.
Publish Notice.  After your appointment as Personal Representative, you must publish a notice once a week for three (3) consecutive weeks in               County in a newspaper of general circulation that announces your appointment as Personal Representative and tells creditors of the estate that, unless they present their claims against the estate within the prescribed time limit, the claims will not be paid.  In addition, you must mail a similar notice to all persons you know are creditors of the estate.  See A.R.S. § 14-3801.


8.
Protect Assets.  You must immediately find, identify, and take possession of all the estate assets and make proper arrangements to protect them.  See A.R.S. § 14-3709.  All property must be retitled to show ownership in the name of the estate--such as "Estate of (decedent's name), by (your name) as Personal Representative."  Do not put the estate assets into your name, anyone else's name, joint accounts, trust accounts ("in trust for"), or payable on death (“POD”) accounts.  Do not list yourself or any other person as joint owner or beneficiary on any bank accounts or other assets belonging to the estate.  Do not mix any estate assets with your own assets or anyone else’s assets.


If your authority as Personal Representative has been limited by the Court, you must promptly protect the estate assets as ordered and file a Proof of Restricted Assets with the Court.  You may not sell, encumber, distribute, withdraw, or otherwise transfer restricted assets without first obtaining permission from the Court.


9.
Determine Statutory Allowances.  It is your responsibility to determine whether any individuals are entitled to statutory allowances under A.R.S. §§ 14-2402, 
-2403, and -2404.  Statutory allowances include a homestead allowance, exempt property allowance, and a family allowance.


10.
Inventory Assets.  Within 90 days after your Letters of Appointment as Personal Representative are issued, you must prepare an inventory or list of the decedent's probate assets and their values as of the date of death.  See A.R.S. § 14-3706.  The inventory must be either (1) filed with the Court and mailed to all interested persons who request it, or (2) not filed with the Court, but mailed to all heirs, devisees, and other interested persons who have requested it.


11.
Standard of Care.  In administering estate assets, you must observe the standards of care applicable to a trustee, including the prudent investor act.  See A.R.S. §§ 14-7301 et seq. and 14-7601 et seq.

12.
Keep Detailed Records.  You must keep detailed records of all receipts and expenses of the estate.  You are required to provide an accounting of your administration of the estate to all persons affected by the administration.  See A.R.S. § 14-3933.

13.
Pay Valid Debts and Expenses.  You must determine which claims and expenses of the estate are valid and should be paid.  You must provide to any creditor whose claims are not allowed prompt written notification that they will not be paid or will not be paid in full.  See A.R.S. § 14-3806.  To the extent there are enough assets in the estate, you are responsible for payment of any estate debts and/or expenses that you know about or can find out about.  If there are not enough estate assets to pay all debts and expenses, you must determine which debts and expenses should be paid according to the law.  See A.R.S. § 14-3805.  You may be personally liable if you pay a debt or expense that should not be paid.


14.
Pay Taxes.  It is your responsibility to determine that all taxes are paid and that all tax returns for the decedent and the estate are prepared and filed.


15.
Distribute Remaining Assets.  After payment of all debts and expenses of the estate, you must distribute estate assets as directed in the will, or, if there is not a will, to the intestate heirs.  If there are not enough assets in the estate to make the gifts set forth in the will, it is your responsibility to determine how the distributions should be made as required by law.  See A.R.S. §§ 14-3902 and -3907.  You may be personally liable if you make an improper distribution of estate assets.


16.
Change of Address.  Until the probate is closed and you are discharged as Personal Representative, you must notify the Court in writing if you change your home or mailing address.


17.
Payment as Personal Representative.  As Personal Representative, you are entitled to reasonable compensation.  See A.R.S. § 14-3719.  Arizona statutes do not designate percentage fees for your work or say how much a Personal Representative should be paid.  You must keep receipts to prove out-of-pocket expenses.  In determining whether a fee is reasonable, the Court will consider the following factors.

(a)
The time required (as supported by detailed time records), the novelty and difficulty of the issues involved, and the skill required to do the service properly;

(b)
The likelihood that your acceptance as Personal Representative will preclude other employment;

(c)
The fee normally charged in the area for similar services;

(d)
The nature and value of estate assets, the income earned by the estate, and the responsibilities and potential liability assumed by you as Personal Representative;

(e)
The results obtained for the estate;

(f)
The time limitations imposed by the circumstances;

(g)
The experience, reputation, diligence and ability of the person performing the services;

(h)
The reasonableness of the time spent and service performed under the circumstances; and

(i)
Any other relevant factors.


18.
Court Involvement.  Usually, to reduce estate expenses, estates are administered and estate claims and expenses are paid, including the fees to the attorney and Personal Representative, with little Court involvement.  The Court does not supervise informal probates or the conduct of a Personal Representative.  However, if any interested party believes that the estate has not been properly handled or that the fees charged by the attorney or Personal Representative are not reasonable under the circumstances, that party may request that the Court review the accounting for the Personal Representative's administration of the estate.  Any additional Court involvement may result in additional delay and expenses.  If appropriate, the Court may assess the additional expense against the estate or the nonprevailing party.

19.
Close the Estate.  After you have administered the estate and the assets of the estate have all been distributed, the estate must be closed, either formally or informally.  In an informal closing, a copy of the Closing Statement must be filed with the Court and sent to all persons receiving a distribution from the estate.  See A.R.S. § 14-3933.  For a formal closing, see A.R.S. §§ 14-3931 and -3932.  Usually, the estate should be completely administered and closed within two (2) years after the initial appointment of the Personal Representative.

	WARNING:  This is only a general outline of some of your duties as Personal Representative.  This Order does not describe all of your duties and is not a substitute for obtaining professional legal advice.  If you have any questions as Personal Representative, before taking any action, you should contact an attorney who handles probate estates to find out what to do.

Failure to obey a Court Order and the statutory provisions relating to this estate may result in your removal as Personal Representative and other penalties.  In some circumstances you may be held in contempt of court, punished by confinement in fail, fine or both.  In addition, if you violate any of your fiduciary duties, you could be held personally liable for any losses for which you are responsible.

The Superior Court of Arizona in                  County may have forms, instructions, and procedures to help you with the Probate of an Informal Estate, and it has a list of lawyers who can give you legal advice, and can help you on a task-by-task basis for a fee.  The Self-Service Center is located at:



DATED this           day of                                       , 20       .

Judge/Special Commissioner

Superior Court of Arizona in <<   >> County

Acknowledgment


The undersigned acknowledges receiving a copy of this order and agrees to be bound by its provisions, whether or not he or she read it before signing, as long as he or she is Personal Representative.

<<PR Name>>







Date

FORM 2

	Name of Person Filing Document:
________________________________________________
Address:
__________________________________________________________________
City, State, Zip Code:
______________________________________________________
Telephone Number:
____________________________________________________________
Attorney Bar Number (if applicable):
__________________________________________
Certified Fiduciary Number (if applicable):
____________________________________
Representing  FORMCHECKBOX 
 Self or  FORMCHECKBOX 
 Attorney for:
__________________________________________




IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF <<COUNTY>>

	In the Matter of the Guardianship of 

<<Ward’s Name>>,

 FORMCHECKBOX 
   a Minor

 FORMCHECKBOX 
   an Adult


	No. <<CaseNo.>>

ORDER TO GUARDIAN AND ACKNOWLEDGEMENT

(Assigned to the Honorable <<Judicial Officer>>)



The welfare and best interest of the person named above (“your ward”) are matters of great concern to this Court.  By accepting appointment as guardian you have subjected yourself to the power and supervision of the Court.  Therefore, to assist you in the performance of your duties, this order is entered.  You are required to be guided by it and comply with its provisions, as it relates to your duties as guardian of your ward to your duties as his/her guardian as follows:


1.
You have powers and responsibilities similar to those of a parent of a minor child, except that you are not legally obligated to contribute to the support of your ward from your own funds.


2.
Unless the order appointing you provides otherwise, your duties and responsibilities include (but are not limited to) making appropriate arrangements to see that your ward’s personal needs (such as food, clothing, and shelter) are met.


3.
You are responsible for making decisions concerning your ward's educational, social, and religious activities.  If your ward is 14 years of age or older, you must take into account the ward's preferences to the extent they are known to you or can be discovered with a reasonable amount of effort.


4.
You are responsible for making decisions concerning your ward's medical needs.  Such decisions include (but are not limited to) the decision to place your ward in a nursing home or other health care facility and the employment of doctors, nurses, or other professionals to provide for your ward's health care needs.  However, you are to use the least restrictive means and environment available that meet your ward’s needs.


5.
You may arrange for medical care to be provided even if your ward does not wish to have it, but you may not place your ward in a level one behavioral health facility against your ward’s will unless the Court specifically has authorized you to consent to such placement.


6.
You may handle small amounts of money or property belonging to your ward without being appointed as a conservator.  As a general rule, “small amount” means that the ward does not receive income (from all sources) exceeding $10,000.00 per year, does not accumulate excess funds exceeding that amount, and does not own real property.  If more than these amounts come into your possession, or are accumulated by you, you are required to petition the Court for the appointment of a conservator.


7.
If you handle any money or property belonging to your ward, you have a duty to do each of the following:

a.
Care for and protect your ward’s personal effects;

b.
Apply any monies you receive for your ward’s current support, care, and education needs;

c.
Conserve any excess funds not so spent for your ward's future needs;

d.
Maintain your ward’s funds in a separate account, distinct from your own and identified as belonging to the ward;

e.
Maintain records of all of the ward’s property received and expended during the period of the guardianship;

f.
Account to your ward or your ward’s successors at the termination of the guardianship, if requested; and

g.
Not purchase, lease, borrow, or use your ward’s property or money for your benefit or anyone else's, without prior Court approval.


8.
You shall not accept any remuneration of any kind for placing your ward in a particular nursing home or other care facility, using a certain doctor, or using a certain lawyer.  “Remuneration” includes, but is not limited to, direct or indirect payments of money, “kickbacks,” gifts, favors, and other kinds of personal benefits.


9.
You will need to obtain a certified copy of the letters that are issued to you by the Clerk of the Superior Court.  Your certified copy is proof of your authority to act as guardian of your ward, and you should have this document available when acting on behalf of your ward.  You may need to obtain additional (or updated) copies from time to time for delivery to, or inspection by, the people with whom you are dealing.


10.
You are required to report annually, in writing, with respect to your ward’s residence, physical and mental health, whether there still is a need for a guardian, and (if there is no conservator) your ward's financial situation.  Your report is due each year on the anniversary date of your appointment.  In addition to sending copies to the other persons named in the statute, you are directed to lodge a copy of your annual report with the Presiding Judge of this Court.


11.
You must be conscious at all times of the needs and best interests of your ward.  If the circumstances that made a guardianship necessary should end, you are responsible for petitioning the Court to terminate the guardianship and obtaining your discharge as guardian.  Even if the guardianship should terminate by operation of law, you will not be discharged from your responsibilities until you have obtained an order from this Court discharging you.


12.
If you become unable to continue with your duties for any reason, you (or your guardian or conservator, if any) must petition the Court to accept your resignation and appoint a successor.  If you should die, your personal representative or someone acting on your behalf must advise the Court and petition for the appointment of a successor.


13.
If you have any questions about the meaning of this order or the duties that it and the statutes impose upon you by reason of your appointment as guardian, you should consult an attorney or petition the Court for instructions.


14.
If you are now, or become in the future, guardian for more than one person to whom you are not related by blood or marriage, you must advise the court of that fact and provide the court with such information as it may require.  With respect to each such appointment, you must advise the Court in writing of at least the following: (a) the name and address of the court that appointed you, (b) the case number, and (c) the name and address of your ward.


This is only an outline of some of your duties as guardian.  It is your responsibility to obtain proper legal advice about your duties.  Failure to do so may result in personal financial liability for any losses.

WARNING:  FAILURE TO OBEY THE ORDERS OF THIS COURT AND THE STATUTORY PROVISIONS RELATING TO GUARDIANS MAY RESULT IN YOUR REMOVAL FROM OFFICE AND OTHER PENALTIES.  IN SOME CIRCUMSTANCES, YOU MAY BE HELD IN CONTEMPT OF COURT, AND YOUR CONTEMPT MAY BE PUNISHED BY CONFINEMENT IN JAIL, A FINE, OR BOTH.

DATED this               day of                                   , 20     .







<<JudicialOfficer>>

<Judge/Commissioner-Judge Pro Tem>

Superior Court of Arizona in <<County>> 
County

ACKNOWLEDGEMENT


The undersigned acknowledges receiving a copy of this order and agrees to be bound by its provisions, whether or not he or she read it before signing, as long as he or she is guardian.

<<Guardian Name>>






Date

FORM 3
	Name of Person Filing Document:
________________________________________________
Address:
__________________________________________________________________
City, State, Zip Code:
______________________________________________________
Telephone Number:
____________________________________________________________
Attorney Bar Number (if applicable):
__________________________________________
Certified Fiduciary Number (if applicable):
____________________________________
Representing  FORMCHECKBOX 
 Self or  FORMCHECKBOX 
 Attorney for:
__________________________________________




IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF <<COUNTY>>

	In the Matter of the Conservatorship for

<<Protected Person’s Name>>,

 FORMCHECKBOX 
   a Minor

 FORMCHECKBOX 
   an Adult


	No. <<CaseNo.>>

ORDER TO CONSERVATOR and ACKNOWLEDGEMENT

(Assigned to the Honorable <<JudicialOfficer>>)



The welfare and best interest of the person named above (“your protected person”) are matters of great concern to this Court.  By accepting appointment as conservator you have subjected yourself to the power and supervision of the Court.  Therefore, to assist you in the performance of your duties, this order is entered.  You must be guided by it and comply with its provisions, as it relates to your duties as conservator of your protected person.  As conservator, you must:


1.
Immediately locate, identify, secure, and inventory all of the assets of the protected person and make proper arrangements for their protection, such as changing the locks on the house, renting a safe deposit box for important documents, etc.


2.
Immediately begin to take title to all of the protected person’s property.  The property should be titled in the name of the conservatorship:  “(Your name), as Conservator(s) of the estate of (protected person's name)” or “(protected person’s name), by (your name), Conservator.”  Do not put the protected person's funds into joint accounts, trust accounts (“in trust for”), or payable on death (POD) accounts.  Do not list yourself as beneficiary on any bank accounts or other assets belonging to the protected person.


3.
If the Court has ordered you to place funds in a restricted account, you must immediately file a receipt from the bank or financial institution showing that you have deposited the money in an account that the bank has restricted in accordance with the Court order.  The receipt should include the name and address of the financial institution, the type of account, the account number, and the amount deposited.


4.
Record certified copies of your letters of conservator in each county in Arizona where the protected person owns property in order to protect title to those properties.  If the protected person owns property in another state, record letters in the county in that state in which the property is located as well.


5.
File your formal inventory with the Court no more than 90 days after your Letters of Conservator have been issued.  If you are filing it without an attorney, be sure to put the case name and number on all papers you file with the Court.


6.
Keep detailed records of all receipts and expenditures you make on behalf of the protected person, including bills, receipts, bank statements, tax returns, bills of sale, promissory notes, etc.  Open a separate conservatorship checking account for deposit of your protected person's income and other receipts and payment of all bills and expenses.  Avoid dealing in cash and do not write checks to “cash.”


7.
Establish a budget, pay the protected person’s debts when they become due, and properly invest the protected person’s assets.  You may hire accountants, attorneys, and other advisors to help you carry out your duties as the size and the extent of the conservatorship estate may dictate.


8.
Keep detailed records of the time you are spending in identifying, managing, and protecting the conservatorship estate in case you later decide to ask the Court to be paid for your time from the conservatorship estate.


9.
File an annual accounting with the Court no later than one year from the date you were appointed (and each year on the anniversary date of your appointment) showing everything the protected person owned when you were appointed; all sums and property received since your appointment itemized by date, source, purpose, and amount; and all expenditures made since your appointment, itemized by date, payee, purpose, and amount; and the balance on hand at the end of the accounting period.


10.
NEVER use any of the protected person’s money or property for any reason other than the protected person’s direct benefit.  You may not profit in any way from access to the protected person's assets.  You have a legal duty of undivided loyalty to the protected person.  Neither you, your friends, nor other family members may profit by dealing in the assets of the conservatorship estate.  You must be cautious and prudent in investing the protected person’s assets.


11.
You must not make speculative investments.  Do not purchase merchandise or services that the protected person would have considered extravagant or inappropriate for his/her lifestyle prior to your appointment.  Use the assets to maintain the safety, health and comfort of the protected person, bearing in mind that the protected person may have no additional sources of income for the remainder of his/her life.


12.
All conservatorships terminate on the death of the protected person, the depletion of his/her conservatorship estate, or a minor protected person’s reaching 18 years of age.  Court proceedings and a final accounting are required before you can be discharged as conservator and your bond exonerated (canceled).


13.
If you have any questions as to your duties as a conservator, contact an attorney who handles conservatorships before taking any action.

This is an outline of only some of your duties as conservator.  It is your responsibility to obtain proper legal advice about your duties.  Failure to do so may result in personal financial liability for any losses.

WARNING:  FAILURE TO OBEY THE ORDERS OF THIS COURT AND THE STATUTORY PROVISIONS RELATING TO CONSERVATORS MAY RESULT IN YOUR REMOVAL FROM OFFICE AND OTHER PENALTIES.  IN SOME CIRCUMSTANCES, YOU MAY BE HELD IN CONTEMPT OF COURT, AND YOUR CONTEMPT MAY BE PUNISHED BY CONFINEMENT IN JAIL, A FINE, OR BOTH.

DATED this             day of                                      , 20     .







<<JudicialOfficer>>

<Judge/Commissioner-Judge Pro Tem>

Superior Court of Arizona in <<County>> County

ACKNOWLEDGEMENT


The undersigned acknowledges receiving a copy of this order and agrees to be bound by its provisions, whether or not he or she read it before signing, as long as he or she is conservator.

<<Conservator Name>>





Date

FORM 4
	Name of Person Filing Document:
________________________________________________
Address:
__________________________________________________________________
City, State, Zip Code:
______________________________________________________
Telephone Number:
____________________________________________________________
Attorney Bar Number (if applicable):
__________________________________________
Certified Fiduciary Number (if applicable):
____________________________________
Representing  FORMCHECKBOX 
 Self or  FORMCHECKBOX 
 Attorney for:
__________________________________________




IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF <<COUNTY>>

	In the Matter of the Guardianship of and Conservatorship for

<<Ward’s Name>>,

 FORMCHECKBOX 
   a Minor

 FORMCHECKBOX 
   an Adult


	No. <<CaseNo.>>

ORDER TO GUARDIAN AND CONSERVATOR AND ACKNOWLEDGEMENT

(Assigned to the Honorable <<JudicialOfficer>>)



The welfare and best interest of the person named above (“your ward” and “protected person”) are matters of great concern to this Court.  By accepting appointment as guardian and conservator you have subjected yourself to the power and supervision of the Court.  Therefore, to assist you in the performance of your duties, this order is entered.  You are required to be guided by it and comply with its provisions because it relates to your duties as guardian of your ward and conservator of your protected person, as follows:


GUARDIAN(S)


1.
You have powers and responsibilities similar to those of a parent of a minor child, except that you are not legally obligated to contribute to the support of your ward from your own funds.


2.
Unless the order appointing you provides otherwise, your duties and responsibilities include (but are not limited to) making appropriate arrangements to see that your ward’s personal needs (such as food, clothing, and shelter) are met.


3.
You are responsible for making decisions concerning your ward's educational, social, and religious activities.  If your ward is 14 years of age or older, you must take into account the ward's preferences to the extent they are known to you or can be discovered without unreasonable effort.


4.
You are responsible for making decisions concerning your ward's medical needs.  Such decisions include (but are not limited to) the decision to place your ward in a nursing home or other health care facility and the employment of doctors, nurses, or other professionals to provide for your ward's health care needs.  However, you are to use the least restrictive means and environment available that meet your ward’s needs.


5.
You may arrange for medical care to be provided even if your ward does not wish to have it, but you may not place your ward in a level one behavioral health facility against your ward’s will unless the Court specifically has authorized you to consent to such placement.


6.
You may handle small amounts of money or property belonging to your ward without being appointed conservator.  As a general rule, “small amount” means that the ward does not receive income (from all sources) exceeding $10,000 per year, does not accumulate excess funds exceeding that amount, and does not own real property.  If more than these amounts come into your possession, or are accumulated by you, you are required to petition for the appointment of a conservator.


7.
If you handle any money or property belonging to your ward, you have a duty to do each of the following:

a.
Care for and protect your ward’s personal effects;

b.
Apply any monies you receive for your ward’s current support, care, and education needs;

c.
Conserve any excess funds not so spent for your ward's future needs;

d.
Maintain your ward’s funds in a separate account, distinct from your own and identified as belonging to the ward;

e.
Maintain records of all of the ward’s property received and expended during the period of the guardianship;

f.
Account to your ward or your ward’s successors at the termination of the guardianship, if requested; and

g.
Not purchase, lease, borrow, or use your ward’s property or money for your benefit or anyone else's, without prior Court approval.


8.
You shall not accept any remuneration of any kind for placing your ward in a particular nursing home or other care facility, using a certain doctor, or using a certain lawyer.  “Remuneration” includes, but is not necessarily limited to, direct or indirect payments of money, “kickbacks,” gifts, favors, and other kinds of personal benefits.


9.
You will need to obtain a certified copy of the letters that are issued to you by the Clerk of the Superior Court.  Your certified copy is proof of your authority to act as guardian of your ward, and you should have the document available when acting on behalf of your ward.  You may need to obtain additional (or updated) copies from time to time for delivery to, or inspection by, the people with whom you are dealing.


10.
You are required to report annually, in writing, with respect to your ward’s residence, physical and mental health, whether there still is a need for a guardian, and your ward's financial situation.  Your report is due each year on the anniversary date of your appointment.  In addition to sending copies to the other persons named in the statute, you are directed to lodge a copy of your annual report with the Presiding Judge of the Probate Department of this Court.


11.
You must be conscious at all times of the needs and best interests of your ward.  If the circumstances that made a guardianship necessary should end, you are responsible for petitioning the Court to terminate the guardianship and obtaining your discharge as guardian.  Even if the guardianship should terminate by operation of law, you will not be discharged from your responsibilities until you have obtained an order from this Court discharging you.


12.
If you should be unable to continue with your duties for any reason, you (or your guardian or conservator, if any) must petition the Court to accept your resignation and appoint a successor.  If you should die, your personal representative or someone acting on your behalf must advise the Court and petition for the appointment of a successor.


13.
If you have any questions about the meaning of this order or the duties that it and the statutes impose upon you by reason of your appointment as guardian, you should consult an attorney or petition the Court for instructions.


14.
If you are now, or become in the future, guardian for more than one person to whom you are not related to by blood or marriage, you must advise the court of that fact and provide the court with such information as it may require.  With respect to each such appointment, you must advise the Court in writing of at least the following: (a) the name and address of the court that appointed you, (b) the case number, and (c) the name and address of your ward.


CONSERVATOR(S)


1.
Immediately locate, identify, secure and inventory all of the assets of the protected person and make proper arrangements for their protection, such as changing the locks on the house, renting a safe deposit box for important documents, etc.


2.
Immediately take title to all of the protected person’s property.  The property should be titled in the name of the conservatorship:  “(Your name), as Conservator(s) of the estate of (protected person's name)” or “(protected person’s name), by (your name), Conservator.”  Do not put the protected person's funds into joint accounts, trust accounts (“in trust for”), or payable on death (POD) accounts.  Do not list yourself as beneficiary on any bank accounts or other assets belonging to the protected person.


3.
If the Court has ordered you to place funds in a restricted account, you must immediately file a receipt from the bank or financial institution showing that you have deposited the money in an account that the bank has restricted in accordance with the Court order.  The receipt should include the name and address of the financial institution, the type of account, the account number, and the amount deposited.


4.
Record certified copies of your letters of conservator in each county in Arizona where the protected person owns property in order to protect title to those properties.  If the protected person owns property in another state, record letters in the county in that state in which the property is located as well.


5.
File your formal inventory with the Court no more than 90 days after your letters of conservator are issued.  If you are filing it without an attorney, be sure to put the case name and number on all papers you file with the Court.


6.
Keep detailed records of all receipts and expenditures you make on behalf of the protected person, including bills, receipts, bank statements, tax returns, bills of sale, promissory notes, etc.  Open a separate conservatorship checking account for deposit of your protected person's income and other receipts and payment of all bills and expenses.  Avoid dealing in cash and do not write checks to “cash.”


7.
Establish a budget, pay the protected person’s debts when they become due, and properly invest the protected person’s assets.  You may hire accountants, attorneys, and other advisors to help you carry out your duties as the size and the extent of the conservatorship estate may dictate.


8.
Keep detailed records of the time you are spending in identifying, managing and protecting the conservatorship estate in case you later decide to ask the Court to be paid for your time from the conservatorship estate.


9.
File an annual accounting with the Court no later than one year from the date you were appointed (and each year on the anniversary date of your appointment) showing everything the protected person owned when you were appointed; all sums and property received since your appointment itemized by date, source, purpose and amount; and all expenditures made since your appointment, itemized by date, payee, purpose, and amount; and the balance on hand at the end of the accounting period.


10.
NEVER use any of the protected person’s money or property for any reason other than the protected person’s direct benefit.  You may not profit in any way from access to the protected person's assets.  You have a legal duty of undivided loyalty to the protected person.  Neither you, your friends, nor other family members may profit by dealing in the assets of the conservatorship estate.  You must be cautious and prudent in investing the protected person’s assets.


11.
You must not make speculative investments.  Do not purchase merchandise or services that the protected person would have considered extravagant or inappropriate for his/her lifestyle prior to your appointment.  Use the assets to maintain the safety, health and comfort of the protected person, bearing in mind that the protected person may have no additional sources of income for the remainder of his/her life.


12.
All conservatorships terminate on the death of the protected person, the depletion of his/her conservatorship estate, or a minor protected person’s reaching 18 years of age.  Court proceedings and a final accounting are required before you can be discharged as conservator and your bond exonerated (canceled).


13.
If you have any questions as to your duties as a conservator, contact an attorney who handles conservatorships before taking any action.


This is an outline of only some of your duties as conservator.  It is your responsibility to obtain proper legal advice about your duties.  Failure to do so may result in personal financial liability for any losses.

WARNING:  FAILURE TO OBEY THE ORDERS OF THIS COURT AND THE STATUTORY PROVISIONS RELATING TO GUARDIANS AND CONSERVATORS MAY RESULT IN YOUR REMOVAL FROM OFFICE AND OTHER PENALTIES.  IN SOME CIRCUMSTANCES, YOU MAY BE HELD IN CONTEMPT OF COURT, AND YOUR CONTEMPT MAY BE PUNISHED BY CONFINEMENT IN JAIL, A FINE, OR BOTH.


DATED this           day of                               , 20     .







<<JudicialOfficer>>







<Judge/Commissioner-Judge Pro Tem>







Superior Court of Arizona in <<County>> 







County

ACKNOWLEDGEMENT


The undersigned acknowledges receiving a copy of this order and agrees to be bound by its provisions, whether or not he or she read it before signing, as long as he or she is guardian and conservator.

<<Guardian/Conservator’s Name>>




Date
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