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IN THE SUPREME COURT
STATE OF ARIZONA
	[bookmark: _zzmpFIXED_CaptionTable]In the Matter of:
PETITION TO AMEND RULE 32 OF THE RULES OF THE SUPREME COURT OF ARIZONA,
	Supreme Court No. R-16-0013
COMMENT OF
THE STATE BAR OF ARIZONA TO AMENDED PETITION





Pursuant to Rule 28(D) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits its Comment to the Amended Petition in the above-captioned matter. 
Petitioner’s Amended Petition follows and responds to the input set forth in nine comments posted on the Court’s Rules Forum during the comment period ending on April 1, 2016. The State Bar’s initial Comment is one of those nine comments. The Amended Petition accurately summarizes all of those comments. This Comment responds only to the proposals made by Petitioner in the Amended Petition that relate to issues the State Bar has previously addressed, and not to the comments filed by others (except as they may relate to the State Bar’s issues).
I. Areas of General Agreement with the Amended Petition. 
a. Initial Areas of Agreement, as Set Forth in Part III (a) of the Amended Petition. 

The State Bar agrees with the following recommendations made in the Amended Petition: 
1. Implementing a regular three-year election and appointment cycle;
2. Allowing active out-of-state members to vote;
3. Allowing the immediate past president to serve a one-year term as an advisor to the State Bar’s Board of Governors (the “Board”), with the qualification that an immediate past president who has time remaining on his or her term as a board member be allowed to continue to serve as a voting member for the remainder of his or her term;
4. Limiting board members to three (3) terms of three (3) years each, and thereafter a three (3)-year interval before seeking a fourth term;
5. Adding a requirement that an attorney board member have no record of disciplinary sanctions for five (5) years preceding board service; and
6. Allowing removal of a board member for good cause by a two-thirds vote of the Board. 

b. Additional Areas of Agreement with the Amended Petition.
Petitioner now agrees with the State Bar’s Comment to the original Petition that the two vice president officer positions be combined into one vice president office, thereby eliminating one officer and maintaining four officer positions. As such, Petitioner and the State Bar are in alignment with the proposal to reduce the officer positions from five officers to four officers, maintaining one vice president position. 
In response to the original Petition, the State Bar disagreed with Petitioner’s recommendation that Board officers be allowed to serve only one term and not, under any circumstance, serve a second term during any nine or fewer consecutive years of service on the Board. One reason the State Bar disagreed with this recommendation is because it could potentially prohibit an officer who ascends to an office to fill a partial term from later serving a full term for that office. Similarly, if an incumbent Board officer must leave the Board prematurely to fulfill a call of duty, such as a judicial seat, it would deprive this Board officer of the opportunity to later serve a full term in that office. 
In the Amended Petition, Petitioner revised the previously proposed unconditional ban on a second term of office and now recommends allowing an officer to serve a partial term, in addition to one full term. The State Bar agrees with this compromise and supports the proposed revised language set forth in Rule 32(f)(2)(D).
II. The Board Should Continue to Appoint Public Members to the Board. 

Dating back to 1987, when the Supreme Court first added public members to the Board (at that time two public members, increased to four public members in 1997), the Board has appointed public Board members.  The proposal to change this process and allow the Board to nominate public members, while giving the Court the authority to appoint them (as set forth in Modified Option Z), does not appear to be based in any problem or crisis with the current appointment procedure.  As detailed in the State Bar’s prior Comment to the original Petition, the Board has historically appointed stellar public members. The contention that shifting the appointment authority to the Supreme Court offers greater oversight over the State Bar is not supported by the Board’s experience with its public members.  The Board has worked diligently to appoint members of the public with special expertise in areas such as finance, government, education, corporate, and business management.[footnoteRef:1] [1:  In addition to the current outstanding public members, Meredith Peabody, Tony Finley, Audrey R. Jennings, and Anna C. Thomasson, a short listing of past notable public Board members appointed by the Board includes: Karen E. Osborne, Rev. John S. Goldstein, Marvin E. Perry, Jaime P. Gutierrez, Luis Ibarra, Bennie R. Click, and John J. Sullivan. ] 

The Board’s current process of vetting through the Appointments Committee, then conducting in-person interviews of finalists among the public member applicants, is integral to selecting public members that best serve the public and ensuring a good personality and style fit with the current Board and officer membership. The current Board practice is to meet with the public member applicants and conduct a face-to-face interview with wide-ranging questions and comments concerning each applicant's background, philosophy, and experience. This in-person interaction facilitates a synergy critical to determining the appropriate fit for the Board. Moreover, the other incumbent public members are also able to participate in the process of selecting public members. Most recently, the State Bar was able to pique the interest of public member applicants (this year all from rural counties) through radio and newspaper advertisements for the open position on the Board. Through this advertising, the State Bar was able to generate interest in serving on the Board from a diverse and interesting slate of the public – promoting the best choice of a public member for the Board.   
 The State Bar submits that the Board’s selection of public members is the better procedure for these reasons.  The Board is in the best position to decide what type of specialized knowledge from a public member is necessary, based on the Board’s member-composition at that time, to solidify a well-rounded Board based in member expertise. This proposal also appears to be a solution in search of a problem. The Board has exemplified an excellent track record of selecting qualified public members to serve on the Board.  Nor are any of the policy reasons behind North Carolina State Board of Dental Examiners[footnoteRef:2] implicated by the Court appointing the public members; they are by definition not “active participants in the regulated market” and come to the Board with independent backgrounds.  [2:  N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101 (2015).] 

III. Maintaining a Larger Board is Necessary to Carry Out Essential Board Functions, to Foster Full Representation of the State Bar's Members, and to Meet Diversity Objectives. 

Petitioner’s Amended Petition continues to seek a significant reduction in the size of the Board, as set forth in Petitioner’s “Modified Option Z.” Modified Option Z proposes to drastically reduce the Board from the current 26 voting members to 18 voting members. As explained infra, the State Bar supports maintaining a larger Board size, and thus requests this Court to adopt the Board’s version of the proposed amended Rule 32(e).
a. The Current Board Size Meets the Governance Needs of the State Bar. 

	The State Bar’s original Comment explained the Board’s need for larger representation to support the many tasks assigned to Board members. This important factor in Board size was not specifically addressed in the Amended Petition. It is important to reiterate that a larger Board is necessary to support the wide range of work that Board members do on behalf of the State Bar.  In addition to the routine operations of preparing for and attending Board meetings, each Board member serves on one of the seven standing Board committees and is called upon for various task force assignments.[footnoteRef:3]  Each Board member also serves as a liaison to at least one of the State Bar’s 28 sections. The Board considers all court rule change proposals submitted by State Bar sections, committees, and other constituents. On average, 20-30 rule change petitions are considered each year by the Board’s Rules Committee. The Rules Committee then makes recommendations to the Board on whether or not to support, oppose, or take no action on these petitions, which often include significant policy issues affecting the public and access to justice. This Court has historically relied on the State Bar’s input for pending rule petitions affecting the practice of law. The Board also reviews, annually, proposed revisions to the Recommended Arizona Jury Instructions (“RAJIs”). Under the current Supreme Court Rules, the Court does not consider proposed RAJI revisions. Because the Board’s consideration is the final step in the process before proposed RAJI revisions become adopted, it is important that the Board committees tasked with considering these proposed revisions be composed of attorney-Board members with the requisite legal experience to consider the implications of such recommendations. A reduction in Board size would reduce the capacity of members to perform the breadth of governance duties. In comparison to similarly situated bar associations, Arizona’s current board size is significantly smaller than average.[footnoteRef:4] The Board has the capacity to effectively and efficiently govern the State Bar at the Board’s current size; a reduction in Board membership is not warranted.  [3:  The following are the current 2015-2016 Standing Board Committees and Task Forces: Diversity and Inclusion Committee, Fiduciary Retirement Committee, Finance and Audit Committee, Human Resources Committee, Program Review Committee, Rules Committee, Strategic Planning Committee, Antitrust Issues Task Force, and Governance Report Study Group.  ]  [4:  See the American Bar Association’s Report entitled “2013 State and Local Bar Membership, Administration & Finance Survey,” noting comparably populated  integrated bar board sizes including Georgia (160 board members), Virginia (79 board members), North Carolina (67 board members) and Wisconsin (52 board members). The average board size of the nine integrated bars with a membership between 20,000 and 50,000, which includes Arizona, is 56.] 

	Additional support for maintaining a larger Board was expressed in some of the comments filed to the original Petition, including a comment filed by a judicial member that was cosigned by 54 judges and attorneys. The State Bar agrees with the result called for by that comment.  
b. Reducing the Number of Elected Board Members Will Decrease State Bar Members’ Voice at the State Bar. 

Elected governors reflect the voice of the State Bar members, who vote and elect governor(s) in their respective districts to serve the public and the State Bar members consistent with Court rules.    Proposed Modified Option Z would reduce the number of elected members from the current 19 elected members to 10 elected members. The election process preserves the democratic nature of State Bar members’ representation on the Board. If members feel that the respective governor(s) from their district is not performing satisfactorily, they are empowered to vote for another candidate at the next election. A foreseeable consequence of drastically reducing the number of representative voices our members have on the Board is a disconnect between State Bar members and the Board, which is an issue the current Board addresses regularly (and which was highlighted in legislative policy discussions this immediate past legislative session). This disconnect could result in reduced member involvement with the State Bar, a lower likelihood of member engagement in access to justice efforts like providing pro bono services, and less support for the continued efforts of the State Bar to serve the public by helping our members be better lawyers and public servants.
Additionally, the current elected Board structure promotes the objective of providing State Bar members with the privilege of self-regulation. By having a larger, representative Board, State Bar members have a greater voice in the governance affairs of the organization for which they pay mandatory dues.  
c. The Current Board Size Ensures Diversity in Geographical Representation. 

	Reducing the board size will disproportionately affect rural attorneys and unduly concentrate the Board’s policy-making perspective in metro area practitioners. Reducing the members of the Board as proposed includes a significant reduction in Board representation from attorneys who practice in rural areas. Not only does this implicate access to justice considerations in these rural areas, but it will also stifle rural attorneys’ abilities to have their voice heard directly by the Board. Because of the unique legal needs and challenges that attorneys in smaller geographical areas face, the needs of these rural communities may go unmet if they are not given adequate representation on the Board. Geographic representation has historically remained a touchstone consideration in the composition of the Board. A reduction in the Board size will directly and adversely impact this important benefit to attorneys all over this state. 
d. A Reduction in Board Size Reduces Opportunities for Attorneys with Diverse Backgrounds to Participate in Bar Leadership. 

	A reduction in the board size may also reduce opportunities for attorneys with diverse backgrounds, including different ethnic, educational, gender, age, cultural, and practice perspectives, to serve as State Bar leaders. As the Court is aware, the current Board number accommodates a wide variety of attorneys from different areas of the state, both public and private practitioners, who practice in a wide variety of substantive practice areas.
Specifically, ethnic diversity has been an important objective of the State Bar for the last 22 years. Former State Bar President Helen Perry Grimwood (2005-2006) appointed an 80-member State Bar Diversity Task Force, which recommended that the State Bar should establish an annual Bar Leadership Institute (BLI).  The Board adopted this recommendation ten years ago, and since its inception, there have been 130 BLI graduates, 80 percent of which have served in leadership roles in the Bar. With fewer seats available on the Board, there will be fewer opportunities for attorneys with varying backgrounds and perspectives to serve on the Board.
e. A Compromise Proposal on the Reduction of Board Size.
Petitioner believes the Board size should be reduced. The State Bar  opposes this reduction for the reasons stated above and in its prior Comment. If this Court is inclined to follow Petitioner’s recommendation to reduce the size of the Board, the State Bar respectfully suggests a compromise of eliminating the positions of the three law school deans and the past president (except for one serving out a voted-in term), all of whom currently serve as non-voting members. This achieves the goal of a smaller Board, as urged by Petitioner, while minimizing the adverse effects of a reduced Board, explained in detail supra. The law school deans could then be invited to make periodic reports to the Board and to assist the Board in other capacities. Additionally, the Court could also explore the option of appointing one or more deans to be an at-large member of the Board. 

IV. Public Access
As stated in the responsive Comment to the original Petition, the State Bar supports the general proposition of implementing a public access policy regarding open meetings and public records. The State Bar is confident that the Court will seek input from the State Bar before adopting public access policies and agrees with the position stated in the amended Petition on this issue. 
V. Membership Fee: “Opt Not to Pay” 
While not described in the Amended Petition, the proposed revised Rule 32 appended to the Amended Petition contains a proposed amendment to Rule 32(c)(8) allowing members to “opt not to pay” the portion of the annual fee allocated to the State Bar’s lobbying activities. The State Bar accepts this proposed amendment, with the understanding that the State Bar will be granted discretion to determine the mechanics of such a provision, including whether to make this option “opt in” or “opt out,” as well as setting the applicable dollar amount, as the amended rule appears to anticipate. The State Bar has already been considering such a program and if the rule is adopted, the State Bar is prepared to adopt such a procedure in the next dues cycle. 
[bookmark: _GoBack]CONCLUSION

For the above-stated reasons, the State Bar requests that if the Court is inclined to adopt a version of the proposed amended Rule 32, that language be amended as described in this Comment. The State Bar believes the Court is well advised to respect the strengths and diverse viewpoints a larger, elected board represents, and to understand that sound policy does not support such a drastic change to State Bar governance as provided in Modified Option Z. The State Bar appreciates the consideration given to its prior Comment and those of others as this important matter is considered through the petition process. 

       RESPECTFULLY SUBMITTED this ____day of__________________, 2016.


John A. Furlong
General Counsel


Electronic copy filed with the
Clerk of the Arizona Supreme Court
this _____ day of ___________________, 2016.


by: _______________________________ 
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