The real reason for not allowing  admission of out-of-state attorneys to practice law in Arizona by motion instead of by examination is to restrict competition by erecting a barrier to entry into the profession, thus restrain trade and violate the antitrust laws. Nonetheless creative lawyers and jurists will find a way to except or exempt to ourselves. 

For many years the American Bar Association has promoted multi-jurisdictional practice (MJP) and multi-disciplinary practice (MDP). Arizona is behind the curve on both.  I agree with the Arizona task force recommending the ABA MJP rules be adopted here.

Competence is not the issue. My ex-wife is a German lawyer who studied law five years in German university, took an 8-day examination (Staatsexamen), completed the usual 3-year internship (Referendarzeit), then took a 12-day examination (zweiter Staatsexamen), to become fully licensed not only in her home state of Bavaria but all 15 states of the Federal Republic of Germany.  Before she did all that, she was a Fulbright scholar in Arizona. After she did all that she returned to Arizona to complete a 3-year J.D. program at the University of Arizona in Tucson, whereas most foreign law students or foreign lawyers complete only a 1-year LL.M. program in comparative law, a degree program not offered in Arizona. While studying in Tucson, she was a research assistant to Prof. Boris Kozolchyk, a world-renowned expert on international letters of credit, and for the last 15 years Director of a national law center, funded 90% by the US Department of State.

Despite such credentials she failed the Arizona bar exam, though shortly thereafter she passed the California bar exam, generally recognized as one of the toughest if not the most difficult bar exam in the United States. She went on to work for a German multi-disciplinary firm (consisting of lawyers, accountants, and tax advisers) in Nuremburg, then consecutively for two prestigious international American law firms (New York-based Skadden Arps and Philadelphia-based White & Case), and now for the UK-based Ashurst law firm, in each of their respective Frankfurt offices.

A friend who is a British lawyer, former dean of a British law school in the Midlands of the United Kingdom, a former student in the Oxford University triple program in philosophy-politics-economics, and a JD graduate of the UofA in Tucson. He also failed the Arizona bar exam on his first attempt, although he passed on his second attempt and practiced here many years before retiring and moving to another state.

When two such intellectually capable individuals both fail the Arizona bar exam, one questions the validity of the exam itself. Does it really matter, for example, whether a practitioner knows Arizona requires a litigant to plead and prove nine elements of common law fraud instead of only five elements as in many other jurisdictions? I don’t think so, but that is another subject. Let me merely mention here that I agree with those who argue that the bar exam is more theoretical than practical. I would add that the bar exam performs more of a political gate-keeping function than a competence-assessing function. I see no good reason why Arizona and every other US state does not grant “diploma privilege” to every graduate of an ABA-accredited law school no matter where it is located, and that such license to practice be valid in every one of the 50-plus U.S. jurisdictions (including D.C., Puerto Rico, the Virgin Islands, Guam, and all other territories or possessions).

I myself passed the Arizona bar exam on my first attempt more than 30 years ago. As a Reginald Heber Smith Community Lawyer Fellow and out-of-state lawyer, I practiced under West Virginia Supreme Court Rule 7.000 for two years before returning to Arizona.  I also studied international law at Columbia University in New York City, practiced transnational law in Nogales, taught American law to English-speaking German lawyers in Germany as well as non-lawyer Americans here and there. 

Admission by motion, whether based on reciprocity (as in 24 U.S. states) or on waiver (D.C. plus 12 othe U.S. states) makes eminent good sense in the present day. Arizona’s adamant refusal to grant reciprocity or waiver greatly constrained my job search for law work outside Arizona when I returned from living as a civilian overseas in Germany, so I empathize with those comments relating to family and economic reasons, since the status quo needlessly constricts labor market mobility. Few lawyers want to take 2-3 months out of their lives to study and take another bar exam, then wait several more months for the result, not to mention the drain on energy, nerves, and finances, to practice law here.

The State Bar’s and Pima County Bar’s opposition to the rule change is disturbingly retrograde and omphaloskeptic. Since a disproportionate 72.7% of respondents to the State Bar survey were from Maricopa County, while only 15.8% were from Pima County,  the survey might be statistically invalid. Assuming arguendo that it be valid, a change in view of only 8% of the respondents would produce a simple majority to adopt the rule. 

Before we enter the 21st-century, we need to leave the 18th-century. The Arizona Supreme Court should follow the ABA’s lead on MJP, relegate horse-and-buggy attitudes of non-reciprocity and non-waiver to the museum where they belong, and adopt the changes which the petition calls for.

