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COMMENT OF
THE STATE BAR OF ARIZONA





Pursuant to Rule 28(D) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits its Comment to the above-captioned Petition and respectfully requests that the Court adopt the amendments to Rule 32 of the Rules of the Supreme Court, as reflected in the Appendix to this Comment. 
The Petition proposes to amend Rule 32 to modify the current mission and governance structure of the State Bar. The Petition evolved from Petitioner’s role as chair of the Supreme Court’s Task Force on the Review of the Role and Governance Structure of the State Bar of Arizona (hereinafter the “Task Force”). [footnoteRef:1] On September 1, 2015, nearly a year after the establishment of the Task Force, the Task Force submitted its final report to the Court, entitled Report of the Task Force on the Review of the Role and Governance Structure of the State Bar of Arizona (the “Report”) and made such report readily accessible to interested stakeholders for comment. The State Bar’s Board of Governors (hereinafter, the “Board”) participated in the Task Force’s comment process.[footnoteRef:2] [1:  The Task Force, as ordered by Supreme Court Administrative Order number 2014-79, was established to review the role and governance of the State Bar. ]  [2:  Letter from Geoffrey M. Trachtenberg, President of the State Bar Board of Governors, to Chief Justice Bales, dated November 11, 2015. ] 

As noted in the Petition, the Report set forth three recommendations of which the Task Force, the State Bar, and commentators were in alignment. (See Page 4 of Petition). The Report also contained a more controversial recommendation to significantly reduce the size of the Board, setting forth three proposed alternative compositions for this smaller board: “Option X,” “Option Y,” and “Option Z.” In response to the Report, the State Bar, through its Board of Governors’ letter to Chief Justice Bales on November 11, 2015, specifically opposed the reduction in Board size, while agreeing on the recommendations described in the Petition as “areas of general agreement.” The Board’s letter also proposed an alternative composition and structure, described in the Petition as the “Board of Governors Proposal.” (See pages 10-11 of Petition). The “Board of Governors Proposal” is discussed in more detail below. 
I. Areas of general agreement. 
The State Bar supports the recommendations made by Petitioner in Part III: Areas of general agreement, paragraphs a-c, of the Petition. (Pages 4-5 of the Petition). The State Bar also supports the proposed revision to Rule 32(c)(6), allowing full-time tribal court judges to have judicial member status. (See page 11 of the Petition). 

II. The governance of the Board.
Pages 5-6 of the Petition set forth nine bullet-point recommendations addressing the governance of the State Bar, exclusive of the size and composition considerations (which are later addressed in the Petition and more fully discussed below). The State Bar supports the first six bullet-point recommendations and need not comment further on them.  The State Bar responds to the last three bullet-points as follows: 
a. There should be four officer positions, rather than the three proposed by Petitioner. 
The current Board consists of five officers: a president, president-elect, secretary-treasurer, and two vice presidents. Petitioner recommends reducing officer positions from five to three, eliminating the current two vice president positions. 
The Petition and Report acknowledge that the president, president-elect, and secretary-treasurer positions are “essential offices,” but characterize the vice president positions as unessential. 
Pursuant to Section 8.02(C)-(D) of the State Bar’s Bylaws, the vice presidents have well-defined duties. The first vice president serves as support to the president and shall perform the duties assigned by the president; the second vice president serves as a member of the Strategic Planning Committee, an ex-officio member of the CLE Committee, and as support to the president. The vice presidents also serve as members of the Scope and Operations Committee, the equivalent of an executive committee to the Board. 
The vice president position prepares the officer for the succession track to the office of president. Pursuant to Section 8.03 of the State Bar’s Bylaws, during the annual Board meeting the first-vice president automatically succeeds to the office of president-elect. The president-elect then assumes the office of president the following year. The vice-presidential terms and their respective duties give the Board officers the necessary experience to move up the succession ladder to president-elect, and eventually, to the office of president. 
Finally, and perhaps most importantly, the officers of the Bar serve on its Scope and Operations Committee (a form of Executive Committee) and thereby consider many issues of import to the greater Board of Directors. Pursuant to 8.05 (A) of the State Bar’s Bylaws, The Scope and Operations Committee may convene in advance of the regular Board meeting to consider making recommendations to the full Board and shall have the authority to act on behalf of the Board between meetings of the full Board. Especially when considering the power that would be vested in three persons to act on behalf of the entire Board, diversity of viewpoints--including those arising from geographic, practice size and nature and personal diversity differences--are crucial. Eliminating two officers unduly restricts open discussion and consideration of issues that come before the Committee.
In lieu of eliminating both vice president officer positions completely, the State Bar recommends combining the positions of first vice president and second vice president into one vice-president officer position, with this single vice president assuming the current duties of both the first and second vice presidents. This recommendation would preserve the functions currently delegated to the two vice presidents, provide for the necessary experience and training to be the president, enhance diversity among the State Bar's Scope and Operations Committee and maintain the officer-succession process set forth in Section 8.03 of the Bylaws. 
b. Officers should not be limited to one, one-year term. 
Officers currently serve a one-year term and are not term limited. The Petition recommends that each office only be held for the one-year term and that no member be allowed to be reelected to a second term for any office that the member has held during nine or fewer years of consecutive board service (which is the maximum number of years a member could consecutively serve on the Board under Petitioner’s proposed term limits for service on the Board). 
The State Bar opposes this recommendation, as it would deprive the Board of the opportunity to allow a well-qualified officer, with the desire to serve and with the support of the Board, the ability to serve a second term. Neither the Petition nor the Report provide a detailed explanation in support of the one-term limit. The Report does, however, note that in the more than 80 years the State Bar has been in existence, no State Bar president has served more than one term. (See paragraph 2, page 24 of the Report). While the necessity for an officer to serve a second term appears unlikely, it is not entirely unforeseeable.[footnoteRef:3] The office term limit recommendation appears to be a solution in search of a non-existent problem. It also would eliminate the option to allow a past officer to fill a partial term. As such, the State Bar does not support this recommendation. [3:  Section 8.03 of the Bylaws sets forth the ascension of the president-elect to the office of president and the first-vice president to the office of president-elect at the first annual meeting of the Board. If for example, the incumbent president-elect takes a judicial seat shortly after his/her ascension to the office of president-elect, it is foreseeable that the first-vice president may ascend early to the president-elect position to fill the remainder of the incumbent president-elect’s term, after the incumbent’s departure to the bench. It is also foreseeable, under this circumstance, that this new president-elect may serve a second term (the first partial-term to replace the departed president-elect, then a second full-term that the officer would have served under the normal ascension progression). ] 

c. An immediate past president who has time remaining on his or her elected term should be allowed to continue to serve as a voting member on the Board for the remainder of his or her term. 
The Petition proposes that the immediate past president become an “advisor” to the Board for a period of one (1) year following the presidency. The Board advisor would have no vote at board meetings, and would replace the current ex-officio status for the immediate past president set forth in Section 8.02 of the Bylaws. The Report of the Task Force states conclusively that the immediate past president should not be referred to as a board member because the immediate past president does not vote. (See paragraph 4, pg. 20 of the Report). 
Under normal circumstances of a President having exhausted their elected term as they ascended through the chairs, this provision is consistent with current practice.  However, the proposed revision overlooks the last sentence of Section 8.02(A) of the Bylaws, which reads: “The immediate past President shall be an ex-officio member of the Board of Governors for one (1) year and shall have such duties as may be assigned to him or her by the President and the Board, but shall have no vote unless he or she is serving as an elected member of the Board.” (Emphasis added.) 
	A non-term-limited, elected immediate past president, entitled to vote under Section 8.02(A) of the Bylaws, should not lose this right by way of Petitioner’s proposed amendment to Rule 32(e). As such, the State Bar requests that the Court incorporate the language provided in the Section 8.02(A) of the Bylaws to the amended Rule 32(e), as reflected in the appendix to this Comment. 
III. Maintaining a larger board is necessary to carry out the essential Board functions, to be a member representative Board, and to meet diversity objectives.
Petitioner’s Task Force fully vetted several proposed alternative Board composition structures and the State Bar commends this Task Force’s thorough and comprehensive analysis of alternative Board composition considerations. Petitioner eliminated all but the Board’s proposal and Option Z as the two Board composition alternatives for this Court to consider. Option Z proposes to drastically reduce the Board from the current 26 voting members to 18 voting members. The State Bar supports maintaining a larger Board size, and thus requests this Court to adopt the Board’s version of the proposed amended Rule 32(e).
a. The current Board size meets the governance needs of the State Bar. 
	A larger Board is needed to carry on the responsibilities assigned to Board members. In addition to the routine operations of preparing for and attending Board meetings, each Board member serves on one of the seven standing Board committees and are called upon to serve various task force assignments.[footnoteRef:4] Each Board member also serves as a liaison to one of the State Bar’s 28 sections. The Board considers all court rule change proposals submitted by State Bar sections, committees, and other constituents. On average, 20-30 rule change petitions are considered each year by the Board’s Rules Committee; the Rules Committee then makes recommendations to the Board on whether or not to support, oppose, or take no action on these petitions. This Court has historically relied on the State Bar’s input for pending rule petitions affecting the practice of law. The Board also reviews, annually, proposed revisions to the Recommended Arizona Jury Instructions (RAJIs). Under the current Supreme Court Rules, the Court does not consider proposed RAJI revisions. Because the Board’s consideration is the final step in the process before proposed RAJI revisions become adopted, it is important that the Board-committees tasked with considering these proposed revisions be comprised of attorney-Board members with the requisite legal experience to consider the implications of such recommendations. A reduction in Board size would reduce the capacity of members to perform the breadth of governance duties. In comparison to similarly situated bar associations, Arizona’s current board size is significantly smaller than the average mean.[footnoteRef:5] The Board has the capacity to effectively and efficiently govern the State Bar at the Board’s current size; a reduction in Board membership is not warranted. As noted in the Petition, no crisis or event prompted review of the current Board structure. Under the current Board size, the State Bar continues to be a nationally respected organization.  [4:  The following are the current 2015-2016 Standing Board Committees and Task Forces: Diversity and Inclusion Committee, Fiduciary Retirement Committee, Finance and Audit Committee, Human Resources Committee, Program Review Committee, Rules Committee, Strategic Planning Committee, Antitrust Issues Task Force, and Governance Report Study Group.  ]  [5:  See the American Bar Association’s Report entitled “2013 State and Local Bar Membership, Administration & Finance Survey,” noting comparably populated  integrated bar board sizes including Georgia (160 board members), Virginia (79 board members), North Carolina (67 board members) and Wisconsin (52 board members). The average board size of the nine integrated bars with a membership between 20,000 and 50,000, which includes Arizona, is 56.] 

b. Reducing the number of elected members will decrease State Bar members’ voice at the Bar. 
Elected governors reflect the voice of the State Bar members, who vote and elect their respective governor(s) to represent their interests on the Board.  Proposed Option Z would reduce the number of elected members from the current 19 elected members to 11 elected members. The election process is important to the democracy by which State Bar members select their chosen representation on the Board. If members feel that their respective governor(s) is not performing satisfactorily, they are empowered to vote for another candidate at the next election. 
Additionally, the current elected Board structure promotes the objective of providing State Bar members with the privilege of self-regulation. By having a larger, representative Board, State Bar members have a greater voice in the governance affairs of the organization for which they pay mandatory dues.  
c. The current Board size ensures diversity in geographical representation. 
	Reducing the board size will adversely affect rural attorneys and unduly concentrate the Board's policy-making perspective in metro area practitioners. Reducing the members of the Board will naturally include a reduction in Board representation from attorneys who practice in rural areas. Not only does this implicate access to justice considerations in these rural areas, but it will also stifle rural attorneys’ abilities to take community leadership positions and to have a voice heard directly with the Board. Because the legal needs and challenges that attorneys in smaller geographical areas face are often unique to their geographical area, the needs of these rural communities may be missed if they are not given adequate representation on the Board. Geographic representation has historically remained a touchstone consideration in the composition of the Board. A reduction in the Board size will directly and adversely impact this important benefit to attorneys all over this state. 
d. A reduction in Board size reduces opportunities for attorneys with diverse backgrounds to participate in Bar leadership. 
	A reduction in the board size may also reduce opportunities for attorneys with diverse backgrounds, including different ethnic, educational, gender, age, cultural and practice perspectives, to serve as State Bar leaders. As the Court is aware, the current board number accommodates a wide variety of attorneys from different areas of the state, both public and private practitioners, who practice in a wide variety of substantive practice areas.
Specifically, ethnic diversity has been an important objective of the State Bar for the last 22 years. Former State Bar President Helen Perry Grimwood (2005-2006) appointed an 80-member State Bar Diversity Task Force, which recommended that the State Bar should establish an annual Bar Leadership Institute (BLI).  The Board adopted this recommendation ten years ago, and since its inception, there have been 130 BLI graduates, 80 percent of which have served in leadership roles in the Bar. With less seats available on the Board, naturally, there will be fewer opportunities for attorneys with varying backgrounds and perspectives to serve on the Board. 
IV. The Board should continue to appoint public members to the Board. 
Dating back to 1987, when the Supreme Court first added public members to the Board (at that time two public members, increased to four public members in 1997), the Board has appointed public Board members.  The proposal to change this process and allow the Board to nominate public members, while giving the Court the authority to actually appoint them (as set forth in Option Z), does not appear to be based in any problem or crisis with the current appointment procedure. The Board has historically appointed stellar public members. The contention that the shifting the appointment authority to the Supreme Court somehow offers greater oversight over the State Bar is not supported by the historical data, which actually reflects that the Board has adequately appointed members of the public with special expertise in areas such as finance, government, education, corporate and business management.[footnoteRef:6] The Board is in the best position to decide what type of specialized knowledge from a public member is necessary, based on the Board’s member-composition at that time, to solidify a well-rounded Board based in member expertise.  This proposal also appears to be a solution in search of a problem. [6:  In addition to the current outstanding public members: Meredith Peabody, Tony Finley, Audrey R. Jennings, and Anna C. Thomasson, a short listing of past notable public Board members appointed by the Board includes: Karen E. Osborne, Rev. John S. Goldstein, Marvin E. Perry, Jaime P. Gutierrez, Luis Ibarra, Bennie R. Click, and John J. Sullivan. ] 

V. Public Access
The State Bar supports the general proposition of implementing a public access policy regarding open meetings and public records. The State Bar respectfully requests this Court to consider, as an alternative to the proposed Rule 32(m), working with the State Bar on the implementation of a time-line and proposed rule-language to effectuate this purpose. 
CONCLUSION
For the above reasons, the State Bar requests that if the Court is inclined to adopt a version of the proposed amended Rule 32, that language be amended as described above and as amended in the Appendix to this Comment. The State Bar believes the Court is well advised to respect the strengths and diverse viewpoints a larger, elected board represents, and that sound policy does not support such a drastic change to State Bar governance as provided in Option Z.  

       RESPECTFULLY SUBMITTED this ____day of__________________, 2016.


John A. Furlong
General Counsel


Electronic copy filed with the
Clerk of the Arizona Supreme Court
this _____ day of ___________________, 2016.

by: _______________________________ 
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