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The co-chairmen of the Joint Legislative and Judicial Study
Committee on Post-Conviction Relief hereby petition this Court
pursuant to Rule 28, Arizona Supreme Court Rules, to amend
Rule 32, Arizona Rules of Criminal Procedure, as seb forth in
the attached Memorandum.

DATED this éé}%”day of January, 1992.

ectfully submitted,
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PAUL J¥Y McMURDIE

Assﬂgtant Attorney General
Criminal Appeals Section
Department of Law

1275 W, Washington, 1lst Floor
Phoenix, Arizona 85007
Telgphone: (602)542-4686 v
Ateg Bar Membership No. 010386)

CHARLES R. KRULL
Maricopa Public Defender

132 South Central, Suite 6
Phoenix, Arizona 85004
Telephone: (602) 506-8219

(State Bar Membership No. 003072)
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MEMORANDUM

On July 31, 1991, this Court, in consultation with
legislative leadership, appointed a Post-Conviction Relief
Study Committee with a membership virtually identical to the
membership of a legislative committee appointed pursuant to
House Bill 2412.l This committee was charged with making
recommendations regarding changes in rules concerning
post-conviction relief to implement the "prompt and final"
provision of the Victim's Bill of Rights.

On December 17, 1991, this 17-member committee completed
its work and, with one member dissenting on most provisions,
recommended the changes in post-conviction relief procedures
reflected in the following proposed amendments to Rule 32,

Arizona Rules of Criminal Procedure. The co~chairmen of the

1. The Committee was composed of the following members:

Senator Charles Blanchaxd
Senator John Greene
Representative Patti Noland
Representative Catherine Eden

Judge Noel Fidel, Arizona Court of Appeals, Division One

Judge Ronald Reinstein, Maricopa County Superior Court

Judge James Sult, Yavapai County Superior Court

Chick Hastings, Yavapai County Attorney

Paul McMurdie, Chief Counsel Criminal Appeals, Arizona
Attorney General

Jegsica Funkhouser, Chief Counsel Appellate Division,
Maricopa County Attorney

Charles Krull, Deputy Public Defender, Maricopa County

Allen Gerhardt, Pinal County Public Defender

Bruce Griffen, Attorney

Denise Young, Director Capital Representation Project

Natacha Wagner, Executive Director Crime Victim Foundatior

Karen Duffy, Victims' Representative
Nancy Koger, Victims' Representative
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) committee submit thé recommended changes pursuant to Rule 28,
5 Rules of the Supreme Court. The reasons for adoption of the
5 changes are noted after the individual rule changes. The
4 reasons are the comments of the chairmen, notAthe committes
5 and are not submitted as comments to the rules themsgelves.
6 The text of the additions are capitalized, theideletions are
. indicated by #¥LiKeoddEd.
g RULE 32.1 SCOPE OF REMEDY
9 Subject to the limitations of Rule 32;2, any person who
10 has been convicted of, or sentenced for, a criminal offense
" may, without payment of any fee, institute a proceeding to
" secure appropriate relief SU/¥He/drovnd/ox/4xodndg/ LnALL
'13 ON ANY OF THE FOLLOWING GROUNDS:
- a. The conviction or the sentence was in violation of
. the Constitution of the United States or of the State of
16 Arizona;
17 b. The court was without jurisdiction to render judgment
18 or to impose sentence; .
10 | ¢. The sentence imposed exceeded the maximum authorized
50 by law, or is otherwise‘not in accordance with the sentence
21 authorized by law;
09 d. Hg THE PERSON is being held in custody after
03 Hid THE sentence IMPOSED has expired:
04 e. NeWly/Bi2d8¥dred/ marerial/ Laekd/ exiagk//vihidh/ Lne
o5 COALY S/ BEEEL /EBAELABY L i
26
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LXY//TRA/ BLSBEBLXIY Y/ X WAL/ SUg W/ AL s/ /LE/ ik Y ddddBd
Wﬁﬁlﬂ/hd%é/ﬂhéﬁgéd/KMé/Vétdi¢£//fiﬂdiﬂg/ér/Séﬁﬁéﬁﬂél

LZY/7/THS/ AL X GBNLE/ URIEH/ UBUX A/ HAK &/ Bednt/ X edui ¥ éd/ Ed
AZEAOHBYL/ ANB/ PLOAUCE/ NS/ sXIABAEE/ AL/ ELTAXY

KBY/ /THE/ B OHPLABEE /WELKX K/ VRIS K/ ERE/ PEEIK LSS Y /KA S
¢dmméﬂ¢éd/d/ptéééédiﬁg/dftét/diS¢¢%éKY/df/su¢M/EﬁéﬂS/

WAy / LRAULL A/ ENAX /X RS/ CoAS ALK ABH/ DL /SN SR/ B /S AL A LAY

THE DEFENDANT DEMONSTRATES THAT NEWLY DISCOVERED
MATERIAL FACTS PROBABLY EXIST AND THAT SUCH FACTS PROBABLY
WOULD HAVE CHANGED THE VERDICT OR SENTENCE. THE DEFENDANT
SHOWS NEWLY DISCOVERED MATERIAL FACTS IF:

(1) THE NEWLY DISCOVERED MATERIAL FACTS WERE DISCOVERED
AFTER THE TRIAL.

(2) THE DEFENDANT EXERCISED DUE DILIGENCE IN SECURING
THE NEWLY DISCOVERED MATERIAL FACTS.

(3) THE NEWLY DISCOVERED MATERIAL FACTS ARE NOT
CUMULATIVE OR USED SOLELY FOR IMPEACHMENT .

f. The pe¥ivigndrs4 DEFENDANT'S failure to appeal
from the judgment, sentence, or both within the prescribed
time was without fault on Hi¥ THE DEFENDANT'S part; or

g. THEXS/ WAL/ B/ A/ sidiifiddnt/ cndnge/ 1n/ L id/ Law

BPPILBA/ IR/ ENS/ BLOCESE/VIRTEN/ Y BA/ KB/ LN/ PEELEXBAEL ) &

C ORI LR/ B SEREBACE ]/ BAD/ K MBLE/ ALE/ SALLXEAENE /L EASASB /KD

BXLBV/ YL L BACK IS/ dPpPXLCAE LN/ SL/ ¥R/ cNANdBd/ 1eddl

SEANAAY AL
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THERE HAS BEEN A SIGNIFICANT CHANGE IN THE LAW fHAT IF
DETERMINED 'TO APPLY RETROACTIVELY WOULD PROBABLY OVERTURN THE
DEFENDANT 'S CONVICTION OR SENTENCE.

Reasons for Amending the Rule:

There are two substantive changes to Rule 32.1. The
first, is the change to subseclion (e). The change is
intended to codify this Court's case law regarding newly
digcovered evidence. The change reflects that the defendant
must demonstrate by a preponderance of the evidence that he
has recently discovered material facts, and that these newly
discovered facts probably would have changed the verdict or
sentence, The newly discovered material Ffacts must have been
discovered after the trial, and discovered with due
diligence. The newly discovered material facts must not be
cumulative or used solely for impeachment.

The change to subsection (g) reflects that when there has
been a "change in the law" a court must first determine
whether the change should apply retroactively to the

defendant who ig petitioning for relief., See State v.

Slemmer, 102 Ariz. Adv. Rep. 11 (Dec. 19, 1991). The study

committee recognized that some changes in the law would be

deemed appropriate to apply retroactively while other changes
would not. Once a court determines whether the change in the
law is to apply retroactively, the court mﬁst then determine
whether the retroactive appliéation would probably overturn

the defendant's conviction or sentence,

5
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The committee recognized that the trial courts had not
uniformly applied the previous subsections of (e) and (g).
In an attempt to assure uniform application, the committee
reconmended that this Court amend the subsections to insure
uniform application.

RULE 32.2 PRECLUSION OF REMEDY

a. Preclusion. A pPa¥ifiongr/WilX/Agt/pe/gived
DEFENDANT SHALL BE PRECLUDED FROM relief under this rule
based upon any ground:

(1) Still raisable on direct appeal under Rule 31 or on
post-trial motion under Rule 24;

(2) ‘Finally adjudicated on the merits on appeal or in
any previous collateral proceeding;

(3) KAswiddly//¥SXankaAriXy/ dnd/ InreXiideniiy/ vak
LA{Zéd4 THAT HAS BEEN WAIVED at trial, on appeal, or in
any previous collateral proceeding.

b. Exceptions. Rule 32.2(a) shall not apply to claims
FOR RELIEF based on Rules 32.1(4), (e), (f£) and (g). WHEN
A CLAIM UNDER RULES 32.1(d), (e), (f£), OR (g) IS5 RAISED IN A
SUCCESSIVE OR UNTIMELY PETITION, THE PETITION MUST SET FORTH
THE REASONS FOR NOT RAISING THE CLAIM IN THE PREVIOUS
PETITION OR IN A TIMELY MANNER. IF THE PETITION DOES NOT
STATE MERITORIOUS REASONS SUBSTANTIATING THE CLAIM AND WHY
THE CLAIM WAS NOT STATED IN THE PREVIOUS PETITION OR IN A

TIMELY MANNER, THE PETITION SHALL BE SUMMARILY DISMISSED.




10
11
12
13

14

16
17
18
19
20
21
22
23
24
25

26

CL//IALSLERDSE/BE/WALABL L/ /THS/ EBALE /WAy / TALSL/ EX DU/ L IHE
PEYIYIBAEL )8/ LALTBLB/ XS/ APPBAaX/SL/ KB/ LA BB/ BN/ XL EUE/ dH
APPEAY/AF Y Y/ VEXNG / AAY 1L BB/ B/ LN/ EERLEREL A/ f DGR/ BL/ L
ABAERA LYY/ ¥ NAY/ NB/ BB/ 88/ /B / WE8/ EAXIAL S/ LB/ L digd/ ARy /dLdUnd
YUEA/ AY ALY ABX B/ ¥ S/ WiW/ In/ A/ PLESLBAB/ RALB/ B/ pLBLEBALnd /i
UHIGH/ NE/WAE/ L AP EAER ad/ By / ¢Buns8dl/ /L nar/ Ne/ Knaswing X/
YEYARY AL Z X/ dAd/ IV SR I8 BAX X/ L EX Mg sNdd/ ¥ e/ X AdHE / EB/ A
aa4

ds c. Standard of Proof. The progadddiidr STATE
shall plead and prove any ground of preclusion by a
preponderance of the evidence//UsWsv¥er//EHg/ Ivfeéxéndd/ df -
ABAY IR/ LY/ ENEX L/ BB/ COALLABL A/ BAXY /BE/ LB/ 8F L AEBLE .

The committee recognized inconsistent application of the
waiver provisions of Rule 32.,2(a)(3). The previous rule
indicated that a defendant must "knowingly, voluntarily and
intelligently" not raise an issue at trial, on appeal, or in
a previous collateral proceeding before the issue was
precluded. This language was inserted into the rule in light

of the United States Supreme Court's opinion of Faye v. Noya,

372 U,8. 391 (1963). While it is the correct standard of
waiver for some constitutional rights, it is not the correct
standard for most trial errors. The committee recommended
that the language be amended to indicate that an issue that
could have been raised at trial, on appeal, or in'a previous

collateral proceeding is deemed waived without considering

-7
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the defendant's personal knowledge, unless such knowledge is
specifically required to waive the constitutional right
involved. Because the standard of proof is on the state to
plead and prove any ground of preclusion by a preponderance
of the evidence, the state must prove that the defendant
waived the now asserted claim. If the asserted claim is of
sufficient constitutional magnitude, the state must show that
the defendant knowingly, voluntarily, and intelligently
waived the claim. For most claims of trial error, the state
may simply show that the defendant did not raise the error at
trial, on appeal, or in a previous collateral proceeding, and
that would be sufficient to show that the defendant has
waived the claim.

The exceptions to the waiver provisions are contained in
Rule 32.1(d), (e), (f) and (g). 1In a successive or untimelyb
petition, the petition itself must set forth the reasons for
not raising claims in a previous petition or in a timely
manner. If the petition does not state meritorious reasons
substantiating why the claim was not raised in a previous
petition or in a timely manner, the court shall summarily
dismiss the petition.

Because the committee has deleted the knowingly,
voluntarily, and intelligent language under subsection
(a)(3), the inference of waiver section in subsection (c) is

no longer needed.
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RULE 32.3 NATURE OF PROCEEDING AND RELATION TO OTHER
REMEDIES
This proceeding is part of the original criminal action
and not a separate action. It displaces AND INCORPORATES
all SUPERIOR COURT post-trial remedies except post-trial

motions//APpEdl/ dAd/ MdBEdd/corpds, 1f a periridnar

DEFENDANT applies for a writ of habeas corpus in a court

having jurisdiction of his person RAISING ANY CLAIM
attacking the validity of his conviction or sentence, that
court Widy SHALL under this rule transfer the cause to

the court where the pér¥irigddy DEFENDANT was convicted

or sentenced and the latter court mdy SHALL treat it as

a petition for relief under this rule.

Reasons for Amending Rule 32.3:

The committee recognized the confusion that arises when
criminal defendants file habeas corpus petitions in the
superior court raising claims that should properly be brought
under Rule 32. To eliminate this confusion, the committee
recommends that the court amend Rule 32,3 to clearlf indicate
that Rule 32 displaces and incorporates all superior court
post-trial remedies except post-trial motions, Once the rule
is amended, the trial courts shall transfer all petitions for
habeas corpus or other motions for post-trial relief to the
court where the defendant was convicted, and that court shall

treat it as a petition for relief under Rule 32.
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RULE 32.4 COMMENCEMENT OF PROCEEDINGS

a. 7Form, Filing and Service of Petition. A proceeding
is commenced by TIMELY filing a pe¥i¥idgn NOTICE OF
POST-CONVICTION RELIEF with the clerk of the SUPERIOR
court IN THE COUNTY in which the conviction occurred, on a
forﬁ furnished by the clerk of that court. K/pa8kiridd/vidy
B/ FLXEA/ B/ AAY /¥ IS/ AL @Y/ dRY LY/ BE/ F ARy / ARA
dgn¥drgeds IN A NON-CAPITAL CASE, THE NOTICE MUST BE
FILED WITHIN NINETY DAYS OF THE ENTRY OF JUDGMENT AND
SENTENCE OR WITHIN THIRTY DAfS OF THE ORDER AND MANDATE
AFFIRMING THE JUDGMENT AND SENTENCE ON DIRECT AFPPEAL,
WHICHEVER IS THE LATER. IN A CAPITAL CASE, THE CLERK OF THE

SUPREME COURT SHALL AUTOMATICALLY FILE A NOTICE FOR

POST~CONVICTION RELIEF WITH THE TRIAL COURT UPON THE ISSUANCE -

OF A MANDATE AFFIRMING THE DEFENDANT'SACONVICTION AND
SENTENCE ON DIRECT APPEAL. ANY NOTICE NOT TIMELY FILED MAY
ONLY RAISE CLAIMS PURSUANT TO RULE 32.1(d), (e), (£) OR
(g). X¥ THE NOTICE shall bear the caption of the

original criminal action or actions to which it pertains.
Vpdn/1¥d/ féedipy/ ON RECEIPT OF THE NOTICE, the clerk

shall file a copy of the p#fi¥isd NOTICE in the case

file of each such original action and promptly send copies to
THE DEFENDANT, the county attorney and the attorney
general, noting IN THE RECORD the date and manner of
sending THE COPIES id/¥He/réddrd. I1f the conviction

occurred in a court other than the Superior Court, the copy

~10-
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gshall be sént to the office of the prosecuting attorney who
represented the state at trial. THE STATE SHALL NOTIFY THE
VICTIM ON REQUEST.

b. Notification of Appellate Court. 1If an appeal of the
PErIYiondr )€ DEFENDANT'S conviction, sentence, or both
is pending, the clerk, within 5 days after the filing of the
pEY ¥ id NOTICE for post-conviction relief, shall send a
copy of the péfi¥idd NOTICE to the appropriate Appellate
Court, noting IN THE RECORD the date and manner of sending
THE COPIES id/¥Wé/récdrd.

c. APPOINTMENT OF COUNSEL. UPON THE FILING OF A TIMELY
NOTICE, THE PRESIDING JUDGE SHALL APPOINT COUNSEL FOR THE
DEFENDANT WITHIN FIFTEEN DAYS IF REQUESTED AND THE DEFENDANT
IS DETERMINED TO BE INDIGENT. IN ﬁON—CAPITAL CASES, THE
APPOINTMENT OF COUNSEL IN SUCCESSIVE OR UNTIMELY PETITIONS IS
WITHIN THE DISCRETION OF THE PRESIDING JUDGE. IN NON-CAPITAL
CASES, APPOINTED COUNSEL FOR THE DEFENDANT SHALL HAVE
SIXTY DAYS FROM THE DATE OF APPOINTMENT TO FILE A PETITION
RAISING CLAIMS UNDER RULE 32.1. A NON-CAPITAL DEFENDANT
PROCEEDING WITHOUT COUNSEL SHALL HAVE SIXTY DAYS FROM THE
FILING OF THE NOTICE TO FILE A PETITION. 1IN CAPITAL CASES,
APPOINTED COUNSEI FOR THE DEFENDANT SHALL HAVE ONE HUNDRED
TWENTY DAYS FROM THE DATE OF APPOINTMENT TO FILE A PETITION
RAISING CLAIMS UNDER RULE 32.1. A CAPITAL DEFENDANT
PROCEEDING WITHOUT COUNSEL SHALL HAVE ONE HUNDRED TWENTY DAYS

FROM THE FILING OF THE NOTICE TO FILE A PETITION. ON A

~11~
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SHOWING OF GOOD CAUSE, A DEFENDANT IN A NON-CAPITAL CASE MAY
BE GRANTED A THIRTY DAY EXTENSION WITHIN WHICH TO FILE THE
PETITION. ON A SHOWING OF GOOD CAUSE, A DEFENDANT IN A
CAPITAL CASE MAY BE GRANTED A SIXTY DAY EXTENSION IN WHICH TO
FILE THE PETITION. IN NON-CAPITAL CASES, ADDITIONAL
EXTENSIONS OF THIRTY DAYS SHALL BE GRANTED ONLY IN
EXTRAORDINARY CIRCUMSTANCES. 1IN CAPITAL CASES, ADDITIONAL
EXTENSIONS OF THiRTY DAYS MAY BE GRANTED FOR GOOD CAUSE.

d. TRANSCRIPT PREPARATION. IF THE RECORD OF THE TRIAL
PROCEEDINGS HAS NOT BEEN PREVIOUSLY TRANSCRIBED, THE
DEFENDANT MAY REQUEST THAT THE RECORD BE PREPARED., THE COURT
SHALL ORDER THOSE PORTIONS QOF THE RECORD PREPARED THAT IT
DEEMS NECESSARY TO RESOLVE THE ISSUES TO BE RAISED IN TBE
PETITION. THE PREPARATION OF THE RECORD SHALL BE AT COUNTY
EXPENSE IF THE DEFENDANT IS INDIGENT. THE TIME FOR FILING OF
THE PETITION SHALL BE TOLLED FROM THE TIME A REQUEST FOR THE
RECORD IS MADE UNTIL THE RECORD IS8 PREPARED OR THE REQUEST 18
DENIED.

¢/{e. Assignment of Judge. The proceeding shall be
assigned to the sentencing judge where possible. If it
appears that Hig THE SENTENCING JUDGE'S testimony will
be relevant, Hg THAT JUDGE shall transfer the case to

another judge.

~12-
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A/ f. Stay of Execution of Death Sentence;
Notification of Supreme Court.

If the péritrionér DEFENDANT has received a sentence
of death and YHe/BUpreémé/Couxt/Bas/fi1Xed/ e/ Live/ for
gAacution/ of/ E¥ns/ denkténdd/ A WARRANT OF EXECUTION IS
ISSUED, the Superior Court midy SHALL AUTOMATICALLY
stay such execution pénding/A/findl/AeXermindtisn/ sL/ Lhé
procesding//in/wiigh/¢ds¢ UPON THE FILING OF THE NOTICE
FOR POST-CONVICTION RELIEF. The clerk OF THE SUPERIOR
COURT shall notify the Clerk of the Supreme Court, THE
DEFENDANT, THE ATTORNEY GENERAL, AND THE DIRECTOR OF THE
STATE DEPARTMENT OF CORRECTIONS of the granting of the
stay. When the proceeding is finally determined, and the
time prescribed in Rule 32.9(c) has elapsed without the
filing of a petition for review, the clerk shall notify the
Clerk of the Supreme Court @f/tHé/findl/dgréxmination/af
the/procédding. Notwithstanding the foregoing, if the
pRYitigrdr DEFENDANT has previously filed a petition
under subsection (a) of this rule which has been finally
disposed of pursuant to Rules 32.5 through 32.9, infra, rdd
A stay of execution shall NOT be granted upon the filing
of a second or subsequent petition except upon separate
application for a stay to the Supreme Court, setting forth
with particularity those issues rdiged/wHidh/#dxe not

precluded under Rule 32.2.

—13-
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Reasons for Amending the Rule:

The committee recognized that under the present system of
post-conviction relief, a defendant could exercise his right
of post-conviction relief at any time after the trial. The
time limits of the rule seek to ensure "prompt and final”
resolution of the matter, Under the old system, the
defendant was required to file a petition for post-conviction
relief raising various issues. The trial court then
appointed counsel, and counsel was limited to a short period
of time within which to review the record and file an amended
petition supplementing the issues raised or presenting new
claims. The committee viewed such a procedure to be counter
productive, and that it did not insure finality for the
victims of crime. Therefore, the committee recommended that
in non-capital cases a defendant begin the process by filing
a "notice" within 90 days of the entry of judgment and
senteﬁce or within 30 days of the order and mandate affirming
the judgment and sentence on direct appeal, whichever 1ig
later. This notice would be in essence similar to a notice
of appeal. The notice would be the procedural mechanism to
alert the trial court to appoint an attorney to begin the
post-conviction relief process. The trial court would
appoint counsel within 15 days if requested by an indigent
defendant., The appointment of counsel in successive or
untimely petitions is within the discretion of the presiding

judge. In non-capital cases, appointed counsel would be

~1d-
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required to file a petition raising claims under Rule 32,1
within 60 days from the date of appointment.

The committee recognized that in capital cases a slightly
different approach should be taken. In a capital case, the
clerk of the supreme court automatically files the notice of
post-conviction relief once the conviction and sentence is
affirmed on the direct appeal. In a caplital case, the trial
court shall appoint counsel for indigent defendants within
15 days after the notice of post-conviction relief is filed.
Appointed counsel for a defendant in a capital case shall
have 120 days from the date of appointment to file a petition
raising claims under Rule 32.1. A defendant in a capital
case may be granted a 60-day extension within which to file
the petition,

The committee recognized that in some circumstances a
defendant may not file a direct appeal but seek
post-conviction relief. Under those circumstances, the
defendant's trial or change of plea proceedings may not be
transcribed. 1In such circumstances, the defendant would need
to file a request with the trial court to order portions of
the record prepared so that the defendant could prove the
issues to be raised in the petition. At the discretion of
the trial court, the court may order the record prepared, and
the time p;ovisions would be tolled during such period.

The committee recognized that criminal defendants with a

warrant of execution should have the execution stayed

w15
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automatically during the first petition for post-conviction
relief. In successive petitions, the committee did not
believe that the rule should change that requires that the
defendant seek a stay with the supreme court.
RULE 32.5 CONTENTS OF PETITION//ABPOIRTUNENT/OF /COURGEY

a. Contents. THE/PaYIriondr/sRAYL/ provide/ dXX
ITAFBYRAXIGA/ X BAUL Y BA/ BY /¥ RE/ ESLWL / /THE/ pRE I I dAB L/ EHAX L

ARG IUAS/ BYELY /G Y SURD/ KBSUH/ KB/ M/ £BL /A AC AL AR/ / X DAL T AL/

BOLLBCY IR /DY / BYRELWL A/ e NdAdIng/ AX X/ FuAgmgAl o/ 81

AERYEACEE/ IRPB SRR/ UPBA/ KA/ / AR/ A EL LY/ AHASL / BAL R/ LAY /Bt
WAL/ ASAS/ 8B4/ /PALY S /MAYRIN/ RIE/PRL 8B AAL/ Kidvi X eddd/ dNdL X/ Bé
ABKER/ SSPAL ALY/ EX BN/ BLRAY/ AXXBYBELBAS/BE/ L AL/ AAR/ SUALX
B/ Under/d4¥Ms Affidavits, records, or other evidence
currently available to the peririgrhéy DEFENDANT

supporting the allegations of the petition shall be attached
to it. Legal AND RECORD citations and memoranda of points
and authorities are ¥é¥ required. PELILIgAs/VIRICH/ Kxd
IAdonplaréd AN INCOMPLETE PETITION shall be returned to

the peririgngry DEFENDANT for completion,

B/ /REBUL L SR/ KP PO IAYNSAY / BF / COURBBEL/ / XL/ SAL I AL ABA/ Y HAK
PRELALISAEL [/ UPBH/ CORPEBE LAY/ MADEY / BAEXR/ Y NE/ AUS AL A SHAAL 1 &
rEdUILEad/ By /RATB/ GLALVY // L8/ Ind il /KR / dddx Y. /s ndX X
APPBLAY / BOANEEY/ KLY/ ESL/ENS/ EXXL AL/ PRAELLIBN/ BE/ By
PRYIYIBABY /K2 /EBL/SACK/ PREXILIBA/ 8L/ By /BAEL LI SAEL

ﬁéﬂiéﬁﬁéﬂ/ﬁé/ﬂéﬂﬁh//ﬁt/fzI/fﬁr/thé/fit%ﬂ/pétitiﬁﬂ/rdiﬁiﬂg/d
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EXATN/ BE/INBELBLKINB/ ASBLBY AN R/ BE/ESMBEBY AL/ /COURBEL /Hd
filé/dﬁ/dMéﬂdéﬂ/péti%iﬁﬂ/WiEhiﬂ/Zﬁ/ﬂﬂgﬁ/ﬂf/ﬂppdiﬁtMéﬁﬁ/

B/ /DIBELREIBAALY / KPPBEALMBAY/ BE/CoARARY L/ /X E /K&
péﬁitZﬁﬁét/dééiféé/d?pﬁiﬁﬁéﬂ/¢¢uﬁ$él/¢ﬁ/d/%ubﬁéquéﬂt
PAYIVIBA/ AN/ LE/ERE/ BBALY / L8/ SAL AL LB/ L RABY / Ne/BY / SNet/ T 8
IAAYdSUY 4/ Y NB/ ABUAL K/ MAY/ APPBINL / COAREBY f /ANS /A /£ 1A/ AN
AnarABSd/ peri¥idn/ it nin/ Yuirey/L30) /A8y 8/ oL/ Appoinknedr
LE/ YRS/ SBULY /BSELIABE/ KS/ ABPOLAY / EBUAAE L/ EUE/ Y S gBn/ LB X
SUCH/ ASLLEL B/ ERALY / BB/ SEX/ ESXEN/ LA/ AL XL G L
Reason for Amending Rule 32.5:

With the changes regarding the commencement of the
proceedings, the committee recommends that Rule 32.5 be
amended to require that a criminal defendant seeking

post-conviction relief present legal and record citations and

memoranda of points and authorities with his petition.

Petitions that are not complete should be returned to the
defendant for completion. The appointment of counsel
sections were deleted because appointment of counsel 1is
covered now in Rule 32.4(c).
RULE 32.6 ADDITIONAL PLEADINGS; SUMMARY DISPOSITION;
AMENDMENTS

a. Prosecutor's Response. Twgnky/ddyd FORTY-FIVE
DAYS after the filing of the petition, dr¢/X@8/ddya/dEEdr
YRA/EXT1XAg/BF/dn/ AM@SnAdd/ per i L idd/ pur sddn /¥ o
BUXS/3243LBY 4 the prodacndr STATE shall file with

the court and send to the periyigrndr DEFENDANT Add

-17~
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OR counsel for the péri¥icrvéx DEFENDANT, a response.

WHIEW/ MAY/ Be/ SUppored/ By KELIAAVIEa//Add/ Lié/ réesrd/dx
SUCH/BOLYIORL /Y NSLBOE/ AL/ AL B/ BPPLOPLIALG/ DL /MALEX L AL/ KB/ e
GUSEY LN/ L AL 488/ 1/ YRS/ paX L idv/ AFFIDAVITS, RECORDS OR
OTHER EVIDENCE AVAILABLE TO THE STATE CONTRADICTING THE
ALLEGATIONS OF THE PETITION SHALL BE ATTACHED TO iT. ON A

SHOWING OF GOOD CAUSE, THE STATE MAY BE GRANTED A THIRTY DAY

EXTENSION TO FILE A RESPONSE. ADDITIONAL EXTENSIONS SHALL BE

GRANTED ONLY IN EXTRAORDINARY CIRCUMSTANCES.

b. PE¥i¥iddér’d DEFENDANT'S Reply. Within 1@
FIFTEEN days after receipt of the prégsddvuksdr’s response,
the p&ri¥isnéy DEFENDANT may file a reply. EXTENSIONS
SHALL BE GRANTED ONLY IN EXTRAORDINARY CIRCUMSTANCES..

c. Summary Disposition. The court shall review the
petition within X@ TWENTY days after the peéxirisvér/s
DEFENDANT'S reply was due. If//dpgd ON reviewing the
petition, response, reply, files and records, and
disregarding defects of form, #¥ THE COURT SHALL IDENTIFY
ALY, CLAIMS THAT ARE PROCEDURALLY PRECLUDED UNDER THIS RULE.
IF THE COURT, AFTER IDENTIFYING ALL PRECLUDED CLAILIMS,
determines that no REMAINING CLAiM PRESENTS A material
issue of fact or law @xXi#¥g which would entitle the
peri¥iendy DEFENDANT to relief under this rule and that
no purpose would be served by any further proceedings, Ik
Wdy THE COURT SHALL order the petition dismissed. gx

AYAaAY /ISAS B/ XS/ ELXS/ AN/ ANSARSA/ pALILIBHL/ /DUENREL AL S/ /LG
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COALY /EWNAXY /ALY BLY /X VA /LKA PLBCABATIAG / CSAL L/ AR/ A /4
USArind /Wi¥RIA/ X0/ BAYEL IF THE COURT DOES NOT DISMISS

THE PETITION, THE COURT SHALL SET A HEARING WITHIN THIRTY
DAYS ON THOSE CLAIMS THAT PRESENT A MATERIAL ISSUE OF FACT OR
LAW. IF A HEARING IS ORDERED, THE STATE SHALL NOTIFY THE
VICTIMS, UPON REQUEST, OF THE TIME AND PLACE OF THE HEARING.

d. Amendment of Pleadings. AMgddménirs/ Yo/ praddinds
gﬁall/bé/libétéKZY/ﬁIZﬁWéd/ﬁf/all/ﬂﬁﬁgéﬁ/ﬁf/ﬁﬁé/pfﬁﬂéédiﬁg
Brigr/¥o/edkry/ st/ idddndny/ AFTER THE FILING OF A
POST-CONVICTION RELIEF PETITION, NO AMENDMENTS SHALL BE
PERMITTED EXCEPT BY LEAVE OF COURT UPON A SHOWING OF GOOD
CAUSE.

Reasons for Amending Rule 32.6:

The committee recommended that the court amend
Rule 32.6(a) to require the state to provide similar
affidavits, records or other evidence contradicting the
allegations of the petition and to require the.state to
attach it to the response. The committee felt that like the
defendant the state's response time should be prescribed to a
reasonable amount of time.

The committee recognized that the 1l0-day reguirement in
present Rule 32.6(Db) fér trial courts to review the pleadings
is simply being ignored by the superior court judges. The
committee recommended that the time period be increased to
20 days in which the superior court judges shall review the

petition and response. The court should review the pleadings
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and determine and identify all claims that are procedurally
precluded under Rule 32. If the court determines that all
issues are precluded, it should dismiss the petition. If the
court determines that some of the claims are not precluded,
the court should identify those claims and indicate whether a
hearing on those claims is required. If the court finds that
the claims are meritless, and no hearing is required for the
resolution of the claim, the court should summarily dismiss
the petition. If a hearing is ordered, the hearing should be
held within 30 days.

The committee recognized that there is potential abuse
and unnecessary delay in the system by allowing defendants to
liberally amend their pleadings through all stages of the
post-conviction relief process. Because the committee
recommends that an attorney be appointed in the first
instance, and given an opportunity to review the record prior
to filing of the petition, the committee recommended that no
amendments should be permitted after the filing of a petition

except by leave of the court upon a showing of good cause.

RULE 32.7 PREHEARING INFORMAL CONFERENCE

The court may AT ANYTIME hold A/prédédring AN

- INFORMAL conference to expedite the proceeding. dA¥/WHIdH

YUS/pa¥i¥iddér THE DEFENDANT need not be present, 1f
¢ THE DEFENDANT is represented by counsel who is

present,
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RULE _32.8 EVIDENTIARY HEARING

a. Plenary Hearing. The pe¥i¥idddr DEFENDANT ghall
be entitled to a hearing to determine issues of material
fact, with the right to be present and to subpoena
witnesses. IA/UIg/BeHAX// /WK IF facilities are
available, the court may, in its discretion, order the
hearing to be held at the place d£/dddfZvdnigdny/ WHERE THE
DEFENDANT IS CONFINED, giving at least 5 days notice to the
officer in charge of the confinement facility. A verbatim
record of the hearing shall be made.

b. Evidence. The rules of evidence applicable iﬁ
criminal proceedings shall apply, except that the
pEXI¥igvidr DEFENDANT may be called to testify at the
hearing.

¢. Burden of Proof. The pé¥i¥isrér DEFENDANT shall
have the burden of proving the allegations of fact by a
preponderance of the evidence. If a constitutional defect is
proven, the prégeéddlidy STATE shall have the burden of
proving that the defect was harmless beyond a reasonable
doubt.

d. Decision. The court shall rule within 10 days &f
BUPMid4ig AFTER THE HEARING ENDS. If the court finds
in favor of the périridrver DEFENDANT, it shall enter an
appropriate order with respect to the conviction, sentence or
detention, any further proceedings, including a new trial and

conditions of release, and other matters that may be
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necessary and proper. The court shall make specific findings
of fact, and state expressly its conclusions of law relating
to each issue presented.

Redsons for Amending Rule 32.8:

The only substantive change to Rule 32.8 appears in
subsection (d), The committee believed that the trial courts
should not allow a case to languish after the hearing.
Therefore the committee recommended thalt the rule be amended
to reflect that the court shall rule within 10 days after the
hearing ends,

RULE 32.9 REVIEW

a. Motion for Rehearing; Response; Reply. Any party
aggrieved by a final decision of the trial court in these
proceedings may, within 1§ FIFTEEN days after the ruling
of the court, move the court for a rehearing setting forth in
detail the grounds wherein it is believed the court erred.
There shall be a response filed within X8 FIFTEEN days
and reply FILED within 10 days. THE FILING OF A MOTION
FOR REHEARING IN THE TRIAL COURT IS NOT A PREREQUISITE TO THE
FILING OF A PETITION FOR REVIEW PURSUANT TO SUBSECTION C OF
THIS SECTION.

b. Disposition When Motion Granted. If the motion FOR
REHEARING is granted, the court may EITHER (1) amend its

previous ruling without a hearing, or (2) grant a new hearing
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and then either amend or reaffirm its previous ruling. THE
STATE SHALL NOTIFY THE VICTIH, UPON REQUEST, OF ANY ACTION
TAKEN BY THE COURT.

¢, Petition for Review. Updd/dédidl/df/4 WITHIN
THIRTY DAYS AFTER THE FINAL DECISION OF THE TRIAL COURT ON
THE PETITION OR THE motion for rehearing, any party
aggrieved may petition the appropriate Appellate Court for
review of the actions of the trial court. The petition shall
be filed with the clerk of the trial court and wirtWid
1B/ AdYE/ AEKBL /¥ RE/ ASHLAX /BF /¥ NS/ WS K LB/ £/ L EHEAY I Hid
SHALL SET FORTH IN DETAIL THE GROUNDS WHEREIN IT IS BELIEVED
THE COURT ERRED. THE FILING OF A MOTION FOR REHEARING
PURSUANT TO SUBSECTION (a) OF THIS SECTION DOES NOT LIMIT THE
ISSUES THAT MAY BE RAISED IN THE PETITION FOR REVIEW.
FAILURE TO RAISE ANY ISSUE IN THE PETITION FOR REVIEW SHALL
CONSTITUTE WAIVER OF APPELLATE REVIEW OF THAT ISSUE. THERE
SHALL BE A RESPONSE FILED WITHIN FIFTEEN DAYS AND A REPLY
WITHIN TEN DAYS.

d. STAY PENDING REVIEW. A MOTION FOR REHEARING OR A
PETITION FOR REVIEW FILED BY THE STATE PURSUANT TO THIS
SECTION SHALIL STAY AN ORDER GRANTING A NEW TRIAL UNTIL FINAL
REVIEW IS COMPLETED. FOR ANY OTHER RELIEF GRANTED TO A
DEFENDANT, A STAY PENDING FURTHER REVIEW IS5 WITHIN THE
DISCRETION OF THE TRIAL OR APPELLATE COURT. THE STATE SHALL

NOTIFY THE VICTIM UPON REQUEST OF ANY ACTION TAKEN.
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4/ e. PFiling of the Record. Within 30 days after
¥U# EXPIRATION OF THE TIME FOR filing Sf/¢U&L/pekikidn
for/Yedigvs/ A REPLY, the record, including the trial
court file, #¥d the reporter's transcript, PETITION FOR
REVIEW, RESPONSE AND REPLY, shall be transmitted to the
Appellate Court as provided in Rule 31.9.

g4/ £. Disposition When fetition Granted. The
Appellate Court may, in its discretion, grant review and may
order oral argument upon the petition if deened necessary and
may issue such orders and grant such relief ag it deems
necessary and proper. THE STATE SHALL NOTIFY THE VICTIM,
UPON REQUEST, OF ANY ACTION TAKEN BY THE APPELLATE COURT.

£/ g. Reconsideration and Review of Appellate Court
Decision, The provisions governing the filing of motions for
reconsideration and petitions for review in criminal appeals
set forth in Rules 31.18 and 31.19 shall apply to and govern
motions for reconsideration and petitions for review of an
appellate court decision entered pursuant to Rule 32.

4/ h. Return of the Record. When the matter is
determined the clerk of the appellate court shall return the
record to the appropriate clerk of the trial court for
retention according to law.

i. IF THE DEFENDANT IS UNDER A WARRANT OF EXECUTION,
THE CLERK ON RESOLUTION OF THE PETITION FOR REVIEW SHALL
IMMEDIATELY NOTIFY THE DEFENDANT, THE ATTORNEY GENERAL, AND

THE DIRECTOR OF THE STATE DEPARTMENT OF CORRECTIONS OF THE
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ACTION THAT IS TAKEN. IF A STAY HAS BEEN PREVIOCUSLY
ENTERED, THE STAY AUTOMATICALLY TERMINATES ON THE DENIAL OF
THE PETITION FOR REVIEW OR THE ISSUANCE OF THE MANDATE
AFFIRMING THE DEATH SENTENCE.

Reasons for Amending Rule 32.9:

The substantive changes to Rule 32.9 are as follows:

(1) A motion for rehearing is not a prerequisite to the
filing of a petition for review; (2) a petition for review
from the denial or granting of post-conviction relief shall
set forth with specificity the issues for appellate review;
(3) the failure to raise any issue in a petition for review
shall constitute waiver of appellate review of that issue;
(4) a motion for rehearing or a petition for review filed by
the state shall stay an order granting a new trial until
final review is completed; (5) in a capital case, upon
resolution of the petition for review the stay previously
entered automatically terminates.

The committee believed that the requirement that a party
must move for reconsideration of an issue as a prerequisite
to filing a petition for review was nothing more than a
procedural trap to ensnare the unsuspecting defendant or
state prosecutor. The committee believed thabt the
elimination of this procedural trap would benefit both
justice and the bar, The committee recommended that motions
for reconsideration be allowed to protect the record and to

bring obvicus error to the trial court. However, the
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committee felt that, at.the conclusion of a post-conviction
relief process, the defendant or the state was not required
to reurge the same argument already rejected by the tfial
court.

The committee recommended that the petition for review
process be similar to the process from the court of appeals
to the supreme court in appellate matters. The defendant or
the state should set forth with specificity the issues
desired to be reviewed by the appellate court in the petition
for review. Because the record is automatically transmitted
to the appellate court, however, the parties need not attach
portions of the record to the petition for review.

The committee recognized that in some instances trial
courts were refusing to stay an order granting a new trial
pending resolution of a state's motion for rehearing or
petition for review because it was not authorized by the
rule. To remedy this error, the committee recommends that
the court amend Rule 32.9 to reflect that an order granting a
new trial may be stayed upon a motion for rehearing or a
petition for review filed by the state. Regarding other
relief granted to a defendant, a stay pending review is
within the discretion of the trial or appellate court.

The committee recognized that after a petition for
post-conviction relief review is completed, a stay of the
warrant of execution that had previously been entered should

automatically terminate.
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Conclusion

The Joint Legislative and Judicial Post-Conviction Relief
Study Committee believe that the proposed amendments to
Rule 32 are fair, and allow for the orderly administration of
post-conviction relief while at the same time insuring
finality for the victims ¢of crime. We the co-chairmen of the
joint legislative and judicial study committee on
post-conviction relief recommend its adoption.

DATED this 6§3¥ day of January, 1992.

Regpectfully submitted,

A, A

PAUL/ J,/” MCMURDIE

CHARLES R, KRULL
Maricopa Public Defender

COPIES of the foregoing mailed
this S day of January, 1992, to
all Committee Members.
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