Mark Brnovich
Attorney General

Firm Bar Number 14000

Dawn R. Williams (Bar No. 20730)

Assistant Attorney General

3939 S. Park Ave., Suite 180
Tucson, AZ  85714
Telephone:  (520) 746-4443
juvappeals@azag.gov
ARIZONA SUPREME COURT

	PETITION TO AMEND RULE 44, 

ARIZONA RULES OF PROCEDURE
FOR THE JUVENILE COURT

	Arizona Supreme Court

No. R-15-_______

  

	
	


Pursuant to Rule 28, Arizona Rules of the Supreme Court, the Department of Child Safety (“DCS” or “the Department”) petitions this Court to amend Rule 44, Arizona Rules of Procedure for the Juvenile Court, to address unreasonable and unworkable time limits for disclosure in juvenile dependency, termination, and guardianship cases, to bring the rule into conformity with other rules and practice considerations, and to clarify disclosure responsibilities and limit litigation of disclosure disputes.  (See Appendices.)  The basis for DCS’s Petition is set forth more fully below.

I.
Background and Purpose of Proposed Amendments.

Rule 44 of the Arizona Rules of Procedure for the Juvenile Court governs disclosure and discovery in dependency, termination, and guardianship proceedings.  It is a broad rule, reflecting the need for prompt and thorough disclosure in child welfare cases, without the burden of standard civil discovery procedures (unless elected by the parties or ordered by the court).  
Child welfare cases are civil in nature.  See Ariz. State Dep’t of Pub. Welf. v. Barlow, 80 Ariz. 249, 252, 296 P.2d 298, 300 (1956) (“a proceeding involving a dependent or delinquent juvenile is neither criminal nor penal in character and . . . the objective there is . . . the protection . . . of the child.”); Denise H. v. Ariz. Dep’t of Econ. Sec., 193 Ariz. 257, 259, 972 P.2d 241, 243 (App. 1988) (“A severance proceeding . . . is clearly civil in nature.”); Ariz. R.P. Juv. Ct. 55(D) (“The presentation of evidence at the dependency adjudication hearing shall . . . generally proceed in a manner similar to the trial of a civil action before the court without a jury.”).  Despite their civil nature, however, juvenile matters are governed by the Rules of Procedure for the Juvenile Court, rather than the Rules of Civil Procedure, except in cases where the juvenile rules are silent and it is appropriate to resort to a readily adaptable civil rule, S.S. v. Super. Court, 178 Ariz. 423, 424, 874 P.2d 980, 981 (App. 1994), or the parties elect or are ordered to comply with civil discovery rules, Rule 44(E) (see Appendix C for the text of the current Rule 44, Ariz. R.P. Juv. Ct.).  
In terms of disclosure, Rule 44 provides a specific mechanism for the exchange of information in child welfare matters.  The Department’s primary concerns with the Rule as written are the unrealistic timelines for disclosure, the requirement of disclosure statements on a timeline that often does not coincide with the timeline for trial, considerations regarding electronic disclosure and service, and the need for good-faith efforts to resolve disclosure disagreements without court involvement.  To address those concerns, DCS’s proposed amendments clarify the types of information to be disclosed, provide reasonable timeframes for initial and ongoing disclosure, make disclosure statements conform to trial dates rather than initial service dates, allow for amendment of disclosure statements closer to trial, and require proof of good-faith efforts to resolve disputes before seeking court orders to compel disclosure or sanction a party.

The proposed amendments (attached hereto as Appendices A [showing amendments] and B [proposed new rule]), and the reasons for them, are explored more fully below. 
II.
The Department’s Interest.

As the party most often initiating dependency, guardianship, and termination proceedings, and as the agency responsible for investigating allegations of abuse and neglect, providing appropriate reunification services, and protecting children in state care (A.R.S. § 8-451), DCS possesses or is the conduit for the vast majority of the information that is disclosed in child welfare proceedings.  As case loads continue to rise—at the time of the filing of this Petition, more than 17,000 Arizona children are in out-of-home care (Affidavit, attached as Appendix D, at item 2)—achieving disclosure within the current one- or five-day limit is daunting, and takes child safety workers away from other duties essential to achieving safety, reunification, or permanency for children.  

The Department’s disclosure efforts are further complicated by the need to produce information stored in its Children’s Information and Library Data Source (“CHILDS”), an antiquated database developed jointly with the federal government to comply with federal auditing requirements pertaining to funding and compliance with federal laws regarding the provision of services to families and to children in state custody.  (See Affidavit, attached as Appendix D, at item 3.)  The CHILDS database was never intended to be a means for providing disclosure, but rather a tool for DCS and its predecessor (and now sister agency), the Department of Economic Security (“DES”), to ensure compliance with various laws and regulations and to keep track of the ever-growing population of individuals receiving various forms of aid from DCS and DES.  (Id. at items 3-8.)  Moreover, CHILDS is not a static interface, but rather a dynamic and changing system of programs that is constantly being updated, both from a programming standpoint and in terms of ongoing user data input.  (See Affidavit at items 4-5, 8.)  Changes in federal and state reporting requirements and internal DES and DCS data needs have led to program updates that rendered certain portions of CHILDS obsolete or difficult to access.  (Id. at items 7-8.)  Thus obtaining and disclosing information from CHILDS is challenging, at best.

And CHILDS and other DCS disclosure is replete with information that is privileged (including attorney-client privileged communications or attorney work product protected by A.R.S. §§ 8-805(B), 12-2234, 13-4062, and Ariz. R. Evid. 502) or confidential (such as reporting source information or information that would cause a specific material harm to an ongoing DCS or law-enforcement investigation protected under A.R.S. §§ 8-807(L), 8-471(E)(8) and criminal history information protected under A.R.S. § 41-1750(Q)(3) and 28 C.F.R. §§ 50.12(b), 20.1, and 20.33).  
Although DCS has set up a Central Records Coordination Unit to make the necessary redactions prior to disclosing CHILDS and other information, doing so still must be done by hand, page by page, and is therefore incredibly time-consuming.  (Affidavit, Appendix D, at item 9.)  And because DCS does not have the equipment necessary to redact confidential and privileged information from audio and video recordings, they must be sent to a transcription agency before the transcript can be redacted and then disclosed.  (Id. at item 10.)  Consequently, DCS struggles to meet the burdens imposed by Rule 44.  This has spurred a great deal of extraneous litigation, further delaying permanency for children.
III.
Substantive Changes to Rule 44.

The Department has proposed some changes that are less substantive in nature, such as reorganizing or moving some of the information.  This Section, however, will focus on the substantive changes proposed.  All changes are reflected in the attached Appendix A.
A. Introductory Statement.
The revised rule contains a new introductory statement, partially taken from elsewhere in the current rule.  It clarifies that a party is responsible for disclosing documents or information that have not previously been disclosed; are within the party’s knowledge, possession, or control; are potentially relevant to the pending action; and are not privileged or confidential.  Clarifying the disclosure obligations of the parties should help eliminate some of the litigation regarding whether a party has met its obligations.  Taken from the current rule, the revised introduction also defines “least burdensome and most cost effective manner” to include inspection of materials with or without copying.

B. Subsection A – Scope of Disclosure.
This subsection sets out a clear list of categories of documents or information that are presumptively required for disclosure.  The categories correspond to those already included in the current Rule.

C. Subsection B – Initial Disclosure in Dependency Proceedings.
The proposed new rule differentiates between a party’s initial disclosure obligation and its ongoing disclosure obligation (discussed in subsection H of the new rule, Section III.H, infra).  For the preliminary protective hearing, the parties are required to provide any of the documents, materials, or information listed in subsection A of the new rule, and DCS must also provide a copy of its initial court report prepared by the child safety investigator.  This helps to ensure that all parties, not just DCS, are on notice of the need to provide relevant material in their possession.  Often parents, in particular, will have information necessary to assist the court in determining, for example, whether DCS’s continued custody of the child is clearly necessary to prevent abuse or neglect.  See A.R.S. § 8-825(C), Ariz. R.P. Juv. Ct. 51.
The Department has removed the current rule’s subsection requiring disclosure of this information twenty-four hours prior to the preliminary protective hearing and all other disclosure within five days of receipt or preparation.  Because DCS’s initial disclosure may be voluminous, depending on the length of the investigation or the nature of the allegations, providing that disclosure twenty-four hours prior to the preliminary protective hearing is often impractical.  And requiring a turnaround of five days for ongoing disclosure is unworkable, given both the volume of information present in child welfare cases, as well as the realities of attorneys obtaining information from their clients in a timely manner or the need to review the information to ensure that it is free of confidential or privileged information prior to disclosure.  The ongoing disclosure obligations are discussed more fully in Section III.H, infra.
The Department does not intend for these rules to affect the court’s and parties’ ability to make informed decisions in child welfare cases.  On the contrary, this rule and others will ensure that the court and parties receive timely information in a way that ensures that the children’s and families’ needs are met.  The court and parties will still have access to the most important information at every hearing: Rule 45, Arizona Rules of Procedure for the Juvenile Court, still requires disclosure of reports prepared by DCS’s child safety workers at least one day prior to the preliminary protective hearing and ten days prior to any other hearing for those reports’ mandatory admission in evidence.  See Ariz. R.P. Juv. Ct. 45(C).  Because those reports summarize the other disclosure that the revised Rule 44 requires be produced on an ongoing basis, the parties and the court will still have the up-to-date information necessary for conducting hearings as they occur.

D. Subsection C – Disclosure Statement Prior to Dependency Adjudication Hearing.
The new subsection C modifies the timing of the requirement for a disclosure statement prior to a contested dependency adjudication hearing.  Currently, Rule 44 mandates that the parties exchange disclosure statements within sixty days after the preliminary protective hearing or service of the petition on a party.  Ariz. R.P. Juv. Ct. 44(B)(2).  Although dependency adjudication hearings must be held within ninety days of service of the dependency petition on a party, the reality of the practice is that congested court calendars and other intervening matters often require that dependency adjudication hearings take place well beyond the mandatory time limit.  See Ariz. R.P. Juv. Ct. 55(B); A.R.S. § 8-842(C); Joshua J. v. Ariz. Dep’t of Econ. Sec., 230 Ariz. 417, 422-23, 286 P.3d 166, 171-72 (App. 2012).  
By moving the deadline for disclosure statements to thirty days prior to an adjudicatory hearing—rather than a set period of time after an earlier service or hearing—the parties will be assured of the most up-to-date disclosure at the time of trial.  It further ensures that a party does not incur the needless expense and time of preparing a disclosure statement if the matter is settled closer to the trial date, or of having to prepare a supplemental disclosure statement for a late-set trial.

Recognizing this Court’s move toward electronic filing and disclosure, the new rule also allows for electronic service of the disclosure statement on the other parties.  (See Appendix A at 44(C)(1).)  And it requires the parties to provide “contact information” rather than “telephone numbers” for listed witnesses, to ensure that those witnesses or attorneys who prefer contact via e-mail or other means can accomplish that.  In those circumstances where a witness’s testimony is proposed to be offered in the form of an affidavit, that information must also be provided in the disclosure statement, ensuring that all parties have sufficient time to object to proceeding in that manner.  And finally, in addition to copies of exhibits that a party intends to use at trial, the disclosure statement must also include a list of all other information listed in subsection A of the rule that has not yet been disclosed.

The new rule also consolidates the process for objecting to witnesses and exhibits in one place, whereas the current rule sets out different methods for objecting to witnesses versus exhibits.  (See current Ariz. R.P. Juv. Ct. 44(B)(2)(d) and (e).)

E. Subsections D and E – Disclosure Statements Prior to Guardianship and Termination Adjudication Hearings.
These rules mirror the changes made to subsection C (current subsection (B)(2)), and refer back to subsection (C)(2) for the procedures necessary to object to witnesses and exhibits.
F. Subsection F – Methods of Discovery.

Like the current rule, the proposed revisions allow for parties to use civil discovery rules upon consent or court order.  The final sentence of the current subsection E has been moved to the following section, however.
G. Subsection G – Conclusion of Pretrial Disclosure.

The proposed rule change shortens the time before trial in which a party may supplement its list of witnesses and exhibits to five days prior to the contested hearing, rather than the ten days provided under current Rule 44(F).  It also incorporates the provision formerly in the prior section that failure to complete discovery prior to the date set for a trial or a hearing does not constitute good cause or extraordinary circumstances for purposes of continuing the hearing or trial.
H. Subsection H – Supplemental Disclosure and Continuing Duty to Disclose.

The proposed new subsection H clarifies that disclosure is an ongoing duty.  However, rather than requiring disclosure within five days of receipt or preparation of documents in a party’s possession—as is the case in current Rule 44(B)(1)—the new rule allows for disclosure within thirty days of the date a party obtains or discovers new information, materials, or documents.  And, given the realities attendant on redacting documents, particularly when the disclosure is voluminous or difficult to produce (see Section II of this Petition, supra), the new rule allows for an additional fifteen days for disclosure of information requiring redaction.  Nevertheless, to ensure that parties have access to information in a timely manner, unless the information cannot be redacted within that time limit, all disclosures must be made at least five days prior to any hearing that occurs before the expiration of the disclosure period.

I. Subsection I – Motion to Compel Disclosure and Sanctions.

Although the new rule keeps the current rule’s provision for sanctions for nondisclosure, it requires that any party seeking to compel disclosure or order sanctions demonstrate personal consultation with the party that failed to provide disclosure and good faith efforts to resolve the disclosure dispute prior to resorting to litigation.  This incorporates a valuable requirement from the civil and family law rules, as well as various local rules of procedure.  See Ariz. R. Civ. P. 26(g), 37(a)(2)(C); Ariz. R. Fam. Law P. 51(F), 65(A)(2)(c); Super. Ct. Local Prac. Rules, Pima Cnty. 29; Super. Ct. Local Prac. Rules, Pinal Cnty. 2.3(b).
The new rule also recognizes the proliferation of electronically stored information, such that a party should not be penalized for failing to disclose information if that information was inadvertently lost or became unavailable despite the good-faith use of an electronic information system.
III. 
Effective Date of Proposed Amendments.


Rule 28(G), Arizona Rules of the Supreme Court, allows this Court to expedite adoption of a rule.  Although DCS’s proposed amendments do not reflect an emergency necessitating immediate action, because the changes reflect a means to ensure prompt and thorough disclosure without excess litigation in an already overburdened child welfare system, DCS requests that this Court expedite comments on and consideration of this Petition.  If this Court finds the usual consideration calendar adequate, DCS requests that this Court—if it adopts the proposed amendments—make the new rule effective immediately upon adoption, rather than waiting until January 1.  Doing so will assist the newly created DCS and other juvenile court practitioners in understanding and meeting their disclosure obligations, to the benefit of the children and families of Arizona. 
IV. 
Conclusion.
For all of the foregoing reasons, the Department of Child Safety respectfully requests that this Court order the adoption of the proposed amendments to Rule 44, Arizona Rules of Procedure for the Juvenile Court, attached hereto as Appendix A.
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APPENDIX A

PROPOSED AMENDMENTS TO RULE 44,
ARIZONA RULES OF PROCEDURE 

FOR THE JUVENILE COURT

(Text to be removed is indicated by strikethrough; text to be added is underlined.)
Rule 44. Disclosure and Discovery

A party shall disclose, in the least burdensome and most cost effective manner, documents and information that (1) have not been previously disclosed: (2) are within the party’s knowledge, possession, or control; (3) are potentially relevant to the pending action; and (4) are not privileged or confidential.  For purposes of disclosure, the “least burdensome and most cost effective manner” may include the inspection of materials with or without copying. 
A. Scope of Disclosure.  All information which is not privileged shall be disclosed. Disclosure shall be made in the least burdensome and most cost effective manner which shall include the inspection of materials, with or without copying. Disclosure shall include, but is not limited to tThe following categories of documents and information are presumptively required for disclosure:
1. All original and supplemental Rreports connected or related to any party that have been prepared by or at the request of any party;
a. 2. Reports of any a social service provider;,
b. a law enforcement agency,

c. a probation department,

d. a health care provider,

e. a mental health provider,

f. 3. the Foster Care Review Board, or

g. and the Court Appointed Special Advocate reports;
2. Transcripts of interviews of any party or witness and prior testimony;

5. Probation reports;

3. 6. Photographs; 

4. 7. Physical evidence;

5. 8. Records of prior criminal convictions;

6. 9. Medical and psychological records of a party and reports;
7. 10. Results of medical or other diagnostic tests of a party; and

8. 11. Any other information requested by a party that is relevant to the proceedings.
B. Time Limits for Initial Disclosure in Dependency Proceedings.  Unless otherwise ordered by the court, at the preliminary protective hearing each party shall make available to all other parties (1) an initial court report prepared by the Department of Child Safety, and (2) all documents, materials, and information listed in subsection (A) of this rule that are not privileged or confidential and that are in the possession of the attorney or unrepresented party at the time of the hearing.


1. Documentary Evidence. Within twenty-four (24) hours prior to the preliminary protective hearing, the parties shall provide to each other all documents within their possession which may be subject to disclosure. Unless otherwise authorized by the court, any document received by or prepared by the party thereafter shall be disclosed within five (5) days of receipt or preparation. If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing
C. 2. Disclosure Statement Prior to Before a Contested Dependency Adjudication Hearing.


1. Unless otherwise ordered by the court, at least 30 days before a dependency adjudication hearing, the parties shall disclose to each other, in the form of a disclosure statement to be served electronically or by other method if agreed upon by all parties, the following information within sixty (60) days after the preliminary protective hearing or service of the petition upon a party not appearing at the preliminary protective hearing if the matter is set for a contested adjudication hearing:

a. The uncontested facts deemed material;

b. The contested issues of fact and law which that may be material or applicable;

c. A statement of other issues of fact or law which that the party believes to be material;

d. A list of the witnesses the party intends to call at trial, which shall include the names, addresses, e-mail addresses, and telephone numbers of the witnesses in addition to a description of the substance of the witness’s expected testimony.  No witness shall be called at trial other than those disclosed in accordance with this rule, except for good cause shown.  Witnesses whose testimony will be offered in the form of a deposition or affidavit shall be noted; and
e. A list of and copies of all exhibits which that the party intends to use at trial, as well as any documents, materials, witnesses, and information listed in subsection (A) of this rule that have not already been disclosed.  


2. Objections to Disclosure.  If a party objects to the admission of an exhibit or to a witness listed in a disclosure statement, the party shall file a notice of objection and the specific grounds for each objection and provide a copy of the notice to all parties and the court within ten (10) days of receipt of the list of exhibits disclosure statement.  Specific objections or grounds not identified in the notice of objection shall be deemed waived, unless otherwise ordered by the court.  No witnesses or exhibits shall be used at trial other than those disclosed in accordance with this rule, except for good cause shown.

D. C. Time Limits for Disclosure Statement Before a in Guardianship Adjudication Hearing Proceedings.
1. Documentary Evidence. Any document received by or prepared by the party shall be disclosed within five (5) days of receipt. If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing.

2. Disclosure Statement Prior to Guardianship Adjudication Hearing. Unless otherwise ordered by the court, at least 30 days before the guardianship adjudication hearing, the parties shall disclose to each other, in the form of a disclosure statement, the information identified in subsection (B)(2)(a-e) (C)(1) of this rule, and the report required by A.R.S. 8-872(E), and Rule 61(D) information within thirty (30) days of the initial hearing. The provisions of subsection (B)(2)(e) (C)(2) of this rule shall govern objections to the admissibility of witnesses and exhibits.
E. D. Time Limits for Disclosure Statements Before a in Termination Adjudication Hearing Proceedings.
1. Documentary Evidence. Any document received by or prepared by the party thereafter shall be disclosed within five (5) days of receipt.  If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing.
2. Disclosure Statement Prior to Termination Adjudication Hearing. Unless otherwise ordered by the court, at least 30 days before trial, the parties shall disclose to each other, in the form of a disclosure statement, the information identified in subsection (B)(2)(a-e) (C)(1) of this rule, and any social study prepared pursuant to A.R.S. § 8-536 or by order of the court within thirty (30) days after the initial hearing.  The provisions of subsection (B)(2)(e) (C)(2) shall govern admissibility of witnesses and exhibits.
F. E. Methods of Discovery. The parties may utilize methods of discovery as set forth in Rules 26-37, Ariz. R. Civ. P., upon the agreement of the parties.  Absent such agreement, the party seeking to utilize such methods of discovery shall file a motion with the court requesting authorization to proceed and shall set forth the reasons why such methods are necessary.  Failure to complete discovery prior to the date set for the dependency adjudication hearing does not constitute good cause or extraordinary circumstances for purposes of Rule 55(B).

G. F. Conclusion of Discovery. Pretrial Disclosure. Unless otherwise ordered by the court, the parties may supplement the list of witnesses and exhibits to be used at the an adjudication hearing no later than 5  ten (10) days prior to before the hearing. Failure to complete disclosure before the date set for trial or hearing does not constitute good cause or extraordinary circumstances for purposes of Rules 55(B), 63(B), and 66(B).

H. Supplemental Disclosure and Continuing Duty to Disclose. The duty described in this rule shall be a continuing duty, and each party shall make additional or amended disclosures not more than 30 days after new or different information, materials, or documents are obtained, revealed to, or discovered by a party.  If an item contains privileged or statutorily defined confidential information that requires redaction, a party shall have an additional 15 days to produce the item.  If a hearing of any nature, contested or uncontested, is scheduled before the expiration of the disclosure period, the party shall make disclosure no less than 5 days before the hearing unless necessary redactions cannot be made in that time frame, in which case the disclosure shall be made within 45 days of a party’s receipt or discovery of the information. 

I. Motion to Compel Disclosure and Sanctions.  If a party fails to make a disclosure required by this rule, any other party may move to compel disclosure and for appropriate sanctions.

1. No motion brought under this rule will be considered, and no hearing will be scheduled thereon, unless the moving party includes a sworn statement certifying that after personal consultation and good faith efforts to do so, the parties have been unable to satisfactorily resolve the matter.

2. Upon motion of a party or the court’s own motion, the court may impose sanctions upon a party who fails to disclose information in its possession which that is subject to disclosure or fails to disclose such information in a timely manner as required by this rule.  Sanctions may include precluding the evidence, granting a continuance or entering any order against a party as deemed appropriate.  Absent exceptional circumstances, a court may not impose sanctions under these rules on a party for failing to provide electronically stored information lost or unavailable as a result of routine, good-faith operation of an electronic information system.  Any sanction imposed should be in accordance with the intent of these rules, as set forth in Rule 36.
APPENDIX B

CLEAN COPY OF AMENDED RULE 44,

ARIZONA RULES OF PROCEDURE 
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Rule 44. Disclosure and Discovery

A party shall disclose, in the least burdensome and most cost effective manner, documents and information that (1) have not been previously disclosed: (2) are within the party’s knowledge, possession, or control; (3) are potentially relevant to the pending action; and (4) are not privileged or confidential.  For purposes of disclosure, the “least burdensome and most cost effective manner” may include the inspection of materials with or without copying. 

A. Scope of Disclosure.  The following categories of documents and information are presumptively required for disclosure:
1. All original and supplemental reports connected or related to any party that have been prepared by or at the request of 
a. a social service provider,
b. a law enforcement agency,

c. a probation department,

d. a health care provider,

e. a mental health provider,

f. the Foster Care Review Board, or

g. the Court Appointed Special Advocate 
2. Transcripts of interviews of any party or witness;

3. Photographs; 

4. Physical evidence;

5. Records of prior criminal convictions;

6. Medical and psychological records of a party;

7. Results of medical or other diagnostic tests; and

8. Any other information requested by a party that is relevant to the proceedings.
B. Initial Disclosure in Dependency Proceedings.  Unless otherwise ordered by the court, at the preliminary protective hearing each party shall make available to all other parties (1) an initial court report prepared by the Department of Child Safety, and (2) all documents, materials, and information listed in subsection (A) of this rule that are not privileged or confidential and that are in the possession of the attorney or unrepresented party at the time of the hearing.
C. Disclosure Statement Before a Dependency Adjudication Hearing.


1. Unless otherwise ordered by the court, at least 30 days before a dependency adjudication hearing, the parties shall disclose to each other, in the form of a disclosure statement to be served electronically or by other method if agreed upon by all parties, the following information:

a. The uncontested facts deemed material;

b. The contested issues of fact and law that may be material or applicable;

c. A statement of other issues of fact or law that the party believes to be material;

d. A list of the witnesses the party intends to call at trial, which shall include the names, addresses, e-mail addresses, and telephone numbers of the witnesses in addition to a description of the substance of the witness’s expected testimony.  Witnesses whose testimony will be offered in the form of a deposition or affidavit shall be noted; and
e. A list of and copies of all exhibits that the party intends to use at trial, as well as any documents, materials, witnesses, and information listed in subsection (A) of this rule that have not already been disclosed.  


2. Objections to Disclosure.  If a party objects to the admission of an exhibit or to a witness listed in a disclosure statement, the party shall file a notice of objection and the specific grounds for each objection and provide a copy of the notice to all parties and the court within 10 days of receipt of the disclosure statement.  Specific objections or grounds not identified in the notice of objection shall be deemed waived, unless otherwise ordered by the court.  No witnesses or exhibits shall be used at trial other than those disclosed in accordance with this rule, except for good cause shown.

D. Disclosure Statement Before a Guardianship Adjudication Hearing.

Unless otherwise ordered by the court, at least 30 days before the guardianship adjudication hearing, the parties shall disclose to each other, in the form of a disclosure statement, the information identified in subsection  (C)(1) of this rule, the report required by A.R.S. 8-872(E), and Rule 61(D) information. The provisions of subsection (C)(2) of this rule shall govern objections to the admissibility of witnesses and exhibits.

E. Disclosure Statements Before a Termination Adjudication Hearing.

Unless otherwise ordered by the court, at least 30 days before trial, the parties shall disclose to each other, in the form of a disclosure statement, the information identified in subsection (C)(1) of this rule, and any social study prepared pursuant to A.R.S.§  8-536.  The provisions of subsection (C)(2) shall govern admissibility of witnesses and exhibits.
F. Methods of Discovery. The parties may utilize methods of discovery as set forth in Rules 26-37, Ariz. R. Civ. P., upon the agreement of the parties.  Absent such agreement, the party seeking to utilize such methods of discovery shall file a motion with the court requesting authorization to proceed and shall set forth the reasons why such methods are necessary.  
G. Conclusion of Pretrial Disclosure. Unless otherwise ordered by the court, the parties may supplement the list of witnesses and exhibits to be used at an adjudication hearing no later than 5 days before the hearing. Failure to complete disclosure before the date set for trial or hearing does not constitute good cause or extraordinary circumstances for purposes of Rules 55(B), 63(B), and 66(B).

H. Supplemental Disclosure and Continuing Duty to Disclose. The duty described in this rule shall be a continuing duty, and each party shall make additional or amended disclosures not more than 30 days after new or different information, materials, or documents are obtained, revealed to, or discovered by a party.  If an item contains privileged or statutorily defined confidential information that requires redaction, a party shall have an additional 15 days to produce the item.  If a hearing of any nature, contested or uncontested, is scheduled before the expiration of the disclosure period, the party shall make disclosure no less than 5 days before the hearing unless necessary redactions cannot be made in that time frame, in which case the disclosure shall be made within 45 days of a party’s receipt or discovery of the information. 

I. Motion to Compel Disclosure and Sanctions.  If a party fails to make a disclosure required by this rule, any other party may move to compel disclosure and for appropriate sanctions.

1. No motion brought under this rule will be considered, and no hearing will be scheduled thereon, unless the moving party includes a sworn statement certifying that after personal consultation and good faith efforts to do so, the parties have been unable to satisfactorily resolve the matter.

2. Upon motion of a party or the court’s own motion, the court may impose sanctions upon a party who fails to disclose information in its possession that is subject to disclosure or fails to disclose such information in a timely manner as required by this rule.  Sanctions may include precluding the evidence, granting a continuance or entering any order against a party as deemed appropriate.  Absent exceptional circumstances, a court may not impose sanctions under these rules on a party for failing to provide electronically stored information lost or unavailable as a result of routine, good-faith operation of an electronic information system.  Any sanction imposed should be in accordance with the intent of these rules, as set forth in Rule 36.
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Rule 44. Disclosure and Discovery.
A. Scope of Disclosure. All information which is not privileged shall be disclosed. Disclosure shall be made in the least burdensome and most cost effective manner which shall include the inspection of materials, with or without copying. Disclosure shall include, but is not limited to the following:

1. Reports prepared by or at the request of any party;

2. Reports of any social service provider;

3. Foster Care Review Board and Court Appointed Special Advocate reports;

4. Transcripts of interviews and prior testimony;

5. Probation reports;

6. Photographs;

7. Physical evidence;

8. Records of prior criminal convictions;

9. Medical and psychological records and reports;

10. Results of medical or other diagnostic tests; and

11. Any other information relevant to the proceedings.

B. Time Limits for Disclosure in Dependency Proceedings.

1. Documentary Evidence.  Within twenty-four (24) hours prior to the preliminary protective hearing, the parties shall provide to each other all documents within their possession which may be subject to disclosure. Unless otherwise authorized by the court, any document received by or prepared by the party thereafter shall be disclosed within five (5) days of receipt or preparation. If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing.

2. Disclosure Statement Prior to Contested Adjudication Hearing. Unless otherwise ordered by the court, the parties shall disclose to each other, in the form of a disclosure statement, the following information within sixty (60) days after the preliminary protective hearing or service of the petition upon a party not appearing at the preliminary protective hearing if the matter is set for a contested adjudication hearing:

a. The uncontested facts deemed material;

b. The contested issues of fact and law which may be material or applicable;

c. A statement of other issues of fact or law which the party believes to be material;

d. A list of the witnesses the party intends to call at trial, which shall include the names, addresses and telephone numbers of the witnesses in addition to a description of the substance of the witness' expected testimony. No witness shall be called at trial other than those disclosed in accordance with this rule, except for good cause shown. Witnesses whose testimony will be offered in the form of a deposition shall be noted; and

e. A list of and copies of all exhibits which the party intends to use at trial. If a party objects to the admission of an exhibit, the party shall file a notice of objection and the specific grounds for each objection and provide a copy of the notice to all parties and the court within ten (10) days of receipt of the list of exhibits. Specific objections or grounds not identified in the notice of objection shall be deemed waived, unless otherwise ordered by the court. No exhibits shall be used at trial other than those disclosed in accordance with this rule, except for good cause shown.

C. Time Limits for Disclosure in Guardianship Proceedings.

1. Documentary Evidence. Any document received by or prepared by the party shall be disclosed within five (5) days of receipt. If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing.

2. Disclosure Statement Prior to Guardianship Adjudication Hearing. Unless otherwise ordered by the court, the parties shall disclose to each other the information identified in subsection (B)(2)(a-e) of this rule and the report required by A.R.S. 8-872(E) and Rule 61(D) within thirty (30) days of the initial hearing. The provisions of subsection (B)(2)(e) shall govern objections to the admissibility of exhibits.

D. Time Limits for Disclosure in Termination Proceedings.

1. Documentary Evidence. Any document received by or prepared by the party thereafter shall be disclosed within five (5) days of receipt. If a hearing is scheduled prior to the expiration of the five (5) days, disclosure shall be made prior to the hearing.

2. Disclosure Statement Prior to Termination Adjudication Hearing. Unless otherwise ordered by the court, the parties shall disclose to each other the information identified in subsection (B)(2)(a-e) of this rule, and any social study prepared pursuant to A.R.S. 8-536 or by order of the court within thirty (30) days after the initial hearing. The provisions of subsection (B)(2)(e) shall govern admissibility of exhibits.

E. Methods of Discovery. The parties may utilize methods of discovery as set forth in Rules 26-37, Ariz. R. Civ. P., upon the agreement of the parties. Absent such agreement, the party seeking to utilize such methods of discovery shall file a motion with the court requesting authorization to proceed and shall set forth the reasons why such methods are necessary. Failure to complete discovery prior to the date set for the dependency adjudication hearing does not constitute good cause or extraordinary circumstances for purposes of Rule 55(B).

F. Conclusion of Discovery. Unless otherwise ordered by the court, the parties may supplement the list of witnesses and exhibits to be used at the adjudication hearing no later than ten (10) days prior to the hearing.

G. Sanctions. Upon motion of a party or the court's own motion, the court may impose sanctions upon a party who fails to disclose information in its possession which is subject to disclosure or fails to disclose such information in a timely manner as required by this rule. Sanctions may include precluding the evidence, granting a continuance or entering any order against a party as deemed appropriate. Any sanction imposed should be in accordance with the intent of these rules, as set forth in Rule 36.
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