b

T T T T T T U I
A A N S e L N ¥ N T T

o oo ~l1 ()Y (¥, BN () o

John A. Furlong, Bar No. 018356
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STATE BAR OF ARIZONA

4201 N. 24" Street, Suite 100
Phoenix, Arizona 85016-6266
(602) 252-4804

John.Furlong@staff.azbar.org

Patricia.Sallen@staff.azbar.org
IN THE ARIZONA SUPREME COURT

PETITION TO AMEND ERS 1.0, 1.1, |  Supreme Court No.

1.4,1.6,1.17,1.18,4.4,5.3,5.5,7.1, o : _

7.2, AND 7.3, RULE 42, ARIZ. R. Petition to Amend ERs 1.0, 1.1, 1.4,

SUP. CT. 1.6,1.17,1.18,44,5.3,55,7.1,7.2, -
| | and7. 3, Rule 42, Ariz. R. Sup. Ct

The State Bar of Anzona peut;ons the Court to amend Ethical Rules (“ERS”)

1.0, 1.1, 14, 1.6, 1.17, 1.18, 4.4, 5.3, 55,7.1,7.2,and 7.3 ofthe Arizona Ruies of | -

Professional Conduct (either the rules thémscl'\ies or their comménts) to‘reﬂect
most of the recent amendmehts to the Arrierican Bar Association MOdeI Rtﬂes of |
Professional Conduct. The proposed amendments are attached as Appendmes Al
through L. These amendments address various ethtcs zssues related to changes in
technology and the globahzatlon of the practice of 1aw 1dent1ﬁed by the American
Bar Association’s Commission on Eth;cs 20/20 (“ABA 20/207). -

As discussed below, the State Bar agrees Wzth most of the amendméttts, For
the other Model Rule amendments, the State Bar-propoéés rejecting or mOd.ifying
those changeé that are inconsistent with Arizona’s ERs and proposes differé:ht
language in a couple of rules .that either is clearer or more é,ppropriate for the

intended result.
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I. ABA 20/20 and Ameﬁdments to the Model Rules of Proiesaenal
Conduct

In 2009, then-ABA President Carolyn B. Lamm created ABA 20/20 te
analyze the impaet of technology and globalization on the ABA Model Rules of
Professional Conduct and develop recommendations to modify those rules affected
‘by those issues. Technological advances have signiﬁcant_ly ehenged how lawyers
practice law, communicate and store or access information. C_onsequentiy, these
new technologies can have a substantial effect on lawyers’ ethical obligations.

The first stage of ABA 20/20°s work focused on research and outreach to the
public and the legal community to identify those rules affected by technological
change and globalization. The second sta,ge focused on developing proposed
Model Rule changes and circulating those rule changes for cornmeht. The third,
and final, stage focused on proposed rule changes based on comment and feedback
and presenting final proposals to the ABA House of Delegates. Ultimately, the
ABA House of Delegates approved each of the amendments recommended by
ABA 20/20. |

The State Bar of Arizona’s Cemlnittee on the Rules of Professional Conduct
(“Ethics Committee”) created a subcommittee to review and analyze the proposals,
recommendations, and comments circulated by ABA 20/20. The Ethics Committee
received regular updates and made recommendations to Arizona’s ABA delegates

regarding the changes to the ABA Model Rules of Professional Conduct proposed

by ABA 20/20. The Ethics Committee e.ndorsed, and Arizona’s ABA delegates

voted in favor of, all of the changes requested in this Petition.
ABA 20/20 was organized into several working groups based on topics. This

petition 1s similarly organized:
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s Technology and Client Development: The proposals in this topic reflect
changes in how lawyers use modem technology and electronic forms of
communications when marketing their practice. -

e Technology and Confidentiality: The proposals in this topic are intended
to make lawyers more aware of obhgatlons to maintain conﬁdentlai _
mformatmn when usmg current technology

- e Confidentiality and Detection of Conflicts of Interest: The proposals in
this topic reflect the reality that lawyers may need to disclose confidential
information on occasion when determining whether a conflict of interest
exists and provide guidance by regulating the praotlce of utilizing such
information.

e OQutsourcing: The proposals in this topic are intended to ensure that
Jawyers properly assess their ethical obligations when outsourcing legal
and law-related work domestically and offshore.

Each proposed amendment 1s discussed under one of these topics.’

 ABA 20/20’s efforts also resulted in changes to: (1) the comment to Model
Rﬁle'S.S, which deals with jurisdiction; (2) the black letter of Model Rule 5.5, |
which deals with unauthorized practice; and (3) various admissions- and non—.

member;related model rules. It also resulted in the ABA adopting the new Model

Rule on Practice Pending Admission. This petition does not deal with the

admissions- and nonumember-relat'ed model rules or the amendments to Model |
Rule 5. 5, which were intended to 1mplement those admissions- and non~member—'
related changes. The State Bar also is not recommendlng that Arizona adopt the
revisions to comment 5 of Model Rule 8.5 because Arizona dld not adopt comment

5 to Model Rule 8.5. The additional language also merely identifies an additional

! The appendices, however, contain each ER separately and in sequential order.
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permissive factor that tribunals may consider when determining which

jurisdictien’s law to apply in a disciplinary proceeding.

IL.  Proposed Amendments to the Arizona Rules of Professmnal Cenduct

A. Technologv and Client Development o

The proposed ABA amendments in this area primerily serve to modernize
the ethical rules, incorporating a recogﬁition that the Interﬁet_- ROW serves as a .
frequent method for lawyers to communicate about their ‘services both to the
generaI public and specific prospective clients. Applying the existing rules to
Intemet-based communications has been a frequent topic of requests for ethics

guidance since the last ABA rules overhaul, suggesting that additional elanﬁcat;on

|| of the rules would be useful to Arizona lawyers As described below, the ABA’s
'proposed amendments are both reasonable and consistent with the guidance that

| the State Bar has been providing to its members through ethics oplmons

Contact with Prospective Clients. One set of proposed changes. grapples
Wlth When a member of the pubhc becomes a “prospective client” to Whom_duues
are owed under ER 1.18. Contact between lawyers and prospective clients that

occur in real-time, by phone or in-person, are clearer and easier to manage than

| those conducted over the Internet. The lawyer knows she is communicating about

the possibility of a representation, and can begin by cheeking on the identity of the |
parties and the subject matter of the inquiry to avoid conflicts or lack of subject-
matter lco'mpetence. The Internet creates more challenging dynamics, whether in
the foﬁn of information posted on a lawyer’s website and read by a petential client
or unsolicited emails divulging confidential information about the potential client’s

e'ase. In 2002, the Ethics Committee issued Op. 02-04 seeking to clarify the

||lawyer’s obligations regarding unsolicited emails and advising lawyers to take
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precéutionary measui'es when making their erﬁaﬂ' addresses avaﬂable én WeBsites
The ABA’S proposed amendments ‘track the advice given in that opm:on
mcorporatmg it into comment 2 to ER 1.18, and makmg other changes to the text
of the rule to reflect the reality that Internet- based cemmumcanons permlt .
cons;ultatlon and information shanng wnhout any real-tzme ““discussion.” See
Proposed ER 1.18(a), (b).2 | '_ | '
The -proposed. amendmeﬁts also make additional conforming changes in
comment 4 to ER 7_.13; comments 6 and 8 to ER 7.2% and the black _lettér of ER
7.3(&), (b) and (c) as well as comments 2, 3, 4, 5 and 6°. The changes remove

references to “prospective client” from rules that are intended to regulate lawyers’

'communications with the public at large or with people they wish to represent, and

not just with individuals who have communicated an interest in engaging that |-

lawyer for a matter. The ABA simply removed the phrase “a"prospec_tive client”
_frofn Model Rule 7.3(a).. Because of concerns that _eliminéting that phrase acmally

substanti_vefy widens the restriction, the State Bar proposes to replace “a

|| prospective client” with the phrase “the person contacted” in both ER 7.3(a) and

the main paiagraph of (b).
*' . Referral Services. The Internet has led to the devélopment- of forms of

_e_tdverﬁsing that straddle the line between advertising and referral services. In the

|| past eight years, the Ethics Committee has issued three opinions addressing these

kinds of programs, drawing distinctions between advertising and referral services

base_d on whether the website in question purports to recommend or vouch for the |

2 See Appendix F (Proposed Amendments to ER 1.18).
3 See Appendix J (Proposed Amendments to ER 7.1).

4 See Appendix K (Proposed Amendments to ER 7.2).
> See Appendix L (Proposed Amendments to ER 7.3).
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listed lawyers. Ariz. Ethics Ops. 05-08, 06-06, 11-02. The ?roposedamendments

to comment 5 to ER 7.2 adopt the same analysis as these opinions.® Given the

|| frequency with wh1eh these issues have been ralsed by Arizona lawyers seeking

ethles guidance, the proposed amendment is likely to. prov1de mueh—needed
mfonnanon to lawyers without the need to search for ethics opinions. - |
Modernization of Rules o Reflect Prevalence of Infernethased
Commnnications. The remaining proposed amendments in the area of technology |
and client development reflect efforts to modernize rule language to reflect the use
Qf ‘the Intemet and email, rather than to change the substance of lawyers’
oblig_ations." Thus, comments 2 and 3 to ER 7.2 are amended to reference these
forms of eomnmnicatien, while ER 7.3 is revised throughout to reference “contact”
Wit_h._SOIicit'ed p'otential eiiente, rather than “conversations” and 10 provide a
deﬁnition of . .“solic':itation.’? .that covers co_lnmon. forms of -Inter_net-based
eomrnunicatlons | |

3 B Technologv and Conﬁdentlalitv

The proposed ABA amendments in thls area pnmanly modernize the rules

to reflect ehanges in technology and the expansion of the use of technology in the

pracfice of law With a small number ef significant exceptions. as described below,
the ABA S amendments are both reasonable and consistent with the guldance that
the State Bar has been providing to its members through ‘ethics opinions. -In
general, 1ncorp0rat1ng these clarifications into the rules should provide additional

needed 'gui_dance; This discussion of technology and confidentiality, however,

6 See Appendix K (Proposed Amendments to ER 7.2).

7 See id.; Appendix L (Proposed Amendments to ER 7.3).
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starts with an ABA amendment adding two new comments to Model Rule 1.1 that
the State Bar submits are not necessary or appropnate |
Remmzng or Contracting With Other Lawyers. The ABA amendments add

the followmg two new comments to Model Rule 1 ] (Competence): .

. [6] Before a lawyer retains or contracts w1th other lawyers outside the
- lawyer’s own firm to provide or assist in the provision of legal services
~to a client, the lawyer should ordinarily obtain informed consent from
~the client and must reasonably believe that the other lawyers’ services -
. will contribute to the competent and ethical representation of the client.
~ See also Rules 1.2 (allocation of authority), 1.4 (communication with
client),  1.5(e) (fee sharing), 1.6 (confidentiality), and 5.5(a)
(unauthorized practice of law). The reasonableness of the decision to
- retain or contract with other lawyers outside the lawyer’s own firm will
 ‘depend upon the circumstances, including the education, experience
" and reputation of the nonfirm lawyers; the nature of the services assigned
 to the nonfirm lawyers; and the legal protections, professional conduct
. rules, and ethical environments of the jurisdictions in which the services
o _Wzll be pez:formed particularly relating to conﬁdentxal information.

[7] When lawyers from more than one law firm are pr0v1d1ng legal
~ services to the client on a particular matter, the lawyers ordinarily should
“consult with each other and the client about the scope of their respective
_representations and the allocation of responsibility among them. See Rule
~ 1.2. When making allocations of responsibility in a matter pending before
- a tribunal, lawyers and parties may have additional obligations that are a
- “matter of law beyond the scope of these Rules.

- These comments largeiy echo obhgatlons already 1mposed by other ERS (e. g ERS |

1.2, 1 4 1.5, 1.6, and 5. 5, which are spemﬁcally listed in the new comment 6 to
Model Rule 1.1). To the extent these comments differ from those obli gatzons, they

would create confusion by suggesting in comments that there are obligations

|| different than those set forth in other ERS._ Accordingly, these comments are not |

necessary given the current ERs and could create mischief if adopted. For these

|| reasons, adoption of these comments is not recommended.

4
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Maintaining Competence. Given the pervasive use of technology in the
practice of law, and consistent with various indep’endent obligations the proposed |
ABA amendments Justiﬁa‘bly suggest adding to a lawyer s competence obhgatlons

as reﬂected in ER 1.1, comment 6%, an express duty to keep abreast of the beneﬁts_

and risks assomated with the use of relevant technology

Confidentiality of Information. The proposed ABA amendments add ER

1.6(e), and related changes to comments: 20 and 21, requiring a lawyer to make

reasonable efforts to prevent inadvertent or unauthorized d;sclosure_ of, or

: uriauthorized- access to, information relating to the representation of a client. 9

These suggested changes properly provide additional. clarlty by speczfymg

: obhgatlons 1mposed upo:o Iawyers to proteet eonﬁdentlal information.

ReSpect Jfor Rzghts of Others. The proposed ABA amendments expand :
obhgatlons under Model Rule 4. 4(b) regardlng madvertently produced documents-

'to include 1nadve1tenﬂy produeed eleetromcally stored information, consistent WIth

ehanges n teehnology over the past two deeades Comments 2-and 3 10 Model
Rule_4.4, generally continue to authonze returning a document that is inadvertently
received but also prope_rly_auth_orize deleting electronically stored information in |

10

- The last sentence of eomment 2 to Model Rule 4.4 now states “[m]etadata in

|| electronic documents creates an obligation under this Rule only if the receiving | -

lawyer knows or reasonably should know that the metadata was inadvertently sent

to the reeeiVing lawyer.” Model Rule 4.4, co’mr_n'ent 2. That standard is contrary to

8 See Appendix B (Proposed Amendment to ER 1.1).

117 See Appendix D (Proposed Amendments to ER 1.6).
||"? See Appendix G (Proposed Amendments to ER 4.4).

_8-
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the analysis set forth in Ariz. Bthics Op. 07-03 (Nov. 2007), which itself is based
on Arizona’s non—Model Rnle Ianguege in its customiz’ed ER 4 4(h) Accordingly,
the followmg alternattve languag,e 18 recommended as the last sentence to comment |
2 to ER 4.4: “A receiving lawyer who d1scovers metadata embedded W1th1n a
document or electronically stored mformatmn and who knows or reesonably should

know that the metadata reVeals conﬁdential or privileged informetion has a duty' to

'comply with the procedures set forth in ER 4 4(b).M . See Ariz. Ethlcs Op. 07- ()3

(Nov. 2007) | - LU g
- Modernization of Rules to Reflect ~ Prevalence  of Electronic

Communications. 'The remaining proposed ABA amendments in the area of

|itechnology end. conﬁdentiality reflect efforts to modemize the language of the
ethical rules to con‘espond with advancements in technology T hus ER 1 O(n) 15 |

_amended to replace e~ma1l” w1th electronlc commumcauons and comment 9 to

ER 1. 0, is amended in two plaoes to refer to materlals Wlth the phrese
1nformat10n 1ncludtng 1nformatlon in electrome foxm ”12 In addztlon comment4

to ER 1.41s amended to replace an obhgation to promptly return or acknowledge |

. telephone calls with an obhgatlon to promptly respond to or acknowledge client

communlcatzons a broader obhgatton that properly reﬂects use of technology to
commumoate broader than 31mply the use of the telephone

C. Conﬁdennahtv and Detectton of Conihcts of Interest

The two proposed amendments in tlns area recognlze the need for lawyers

to share conﬁdentz__al information when detenmmn_g Whethelj a conﬂlct of interest |- -

I See id. | |
12 See Appendlx A (PrOposed Amendments to ER 1 0)
13 See Appendtx C (Proposed Amendments to ER 1.4).

-9-
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GXIS’ES These dmendments are mtended to recognize that sueh disclosures. already

'oceur and to provide guidance by regulatmg the practice of utﬂlzmg eonﬂdentlal :

1nformat10n in these czreumstanoes | |
The first proposed amendment adds a new subseeuon (d)(7) to ER 1. 6 that

would allow lawyers and law firms, Wlth_.appropnate restrictlons, to disclose |

- li'n_ﬁte_d confidential information for the purpose of detecting conflicts of interest." |
New comments 17 and 18 to ER 1.6 are pr’opo'sed to further explain when such

,mformatlen may be disclosed and the procedure for domg $0.1° This eomports with |

Amzona S mterpretatlon of the ex1stmg rule. See, €.g. Ariz. Ethics Op. 1() 02-
(March 2010). (“Both the law firm and the departlng lawyer have ongoing

obligations regarding their = former- shared clients, The duty to méintain.
|| confidentiality outlasts the lawyer-client relationship. ER 1.9(c) and ER 1.9,
comment 7. Both the law firm and the departlng Iawyer also must avoid

1mperm1381b1e eonﬂicts of mterest arlsmg from the representation of those clients. | -

under ERS 1 7 and 1.9, and any firm that the departmg Iawyer _]OIHS also- must

; compiy with ER 1. 10(d), 1nelud1ng t1me1y screenmg of the lawyer to avmd

1mpem11381b1e conﬂlcts”)

The second proposed. amendment adds language to ER.1.17, eomment 7,
reﬂeetmg how the new ER 1.6(d)(7) apphes to sharing conﬁdentlal mformatlon

when determining conﬂlcts of interest m_selhng a law practice.’® - T he ABA

|| amendment would perrrut lawyers and law firms to disclose such confidential |~ -

| 1nformatzon for those limited. purposes “only “once substantlve dlseusswns '

1 See Append1x D (Proposed Amendments to ER 1.6).

13 See id.

_1§ See Appendix E (Proposed Amendments to ER 1.17).

-10-
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regarding the new relationship have occurred.” Model Rule 1.6, comment 17. This

standard however does not properly protect conﬂdential information and does not |- -

properly balance the competmg interests between protectlon of such mformatmn
and limited dtsclosure Accordmgiy, the followmg Ianguage 18 recommended to
replace that clause: only when there is a reasonable possﬂnhty that a new

relationship might be established.” This comports Wlth _Anzona $ t_nte_rpretatl_on of

the existing rule. See Ariz. Ethics Op. 06401'(Apri1 2006) (“If two law 'f‘irms

contemplatmg a Merger do not need client consent to exchange bas1c minimal
information, such as chent names to check for conﬂtcts then a 1awyer negotlatmg
to sell hlS or her solo law practice may prov1de sn'nﬁar mlnlmcﬂ mformatmn to the
prospectlve purchasmg Iawyer”) o |

D. Outso&rcxng '

In 11ght of the mcreased use of outsourcmg, the concem over the eth1ca1 .

-proprzety of this phenomenon and the fallure of the ex1st1ng mles to address

outsourcmg dlrectly, the ABA 20/20 amendments prov1de gu1dance regardmg the

‘ eth1ca1 anhcatlons of retammg }awyers and nonlawyers outside the firm to work
on client matters (i.e. outsoutcmg) 17 Wlth these amendments the Model Rules | .~
now contam outsourczng gutdance in three places (1) the comments to Model Rule .

1.1 (Competence) (2) the tltie and comments to Model Rule 5 3 (ReSpons1b1ht1es | |
| Regarding Nonlawyer A331stants) and (3) the comments to. Model Rule :5.5 '_ _ |

(Unauthorlzed Practice of Law Multljurlsdictlonal Pracuce of Law) Each change

: is briefly descnbed below

|"ABA  House of Delegates Resolution  105C  (Aug. . 2013),

http://www.americanbar. org/content/dam/aba/admmlstrat1ve/eth1cs 2020/2012 ho
d annual meeting 1050 authcheckdam cdf '

S11-
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'the ﬁrm to assmt ona chent s matter (1 €. outsourcmg Iegal work to other lawyers)

order to 1dent1fy the factors that 1awyers need to oon51der When using nonlawyers_

and ﬁnally, the amendments add “a new sentenee to Comment [1] to- Model Rule. |

5.5 to clamfy that lawyers cannot engage m outsourcmg when domg SO Woutd

I‘1rst the amendments include a new’ eomment {0 Modei Rule 1.1 that

1denttﬁes the factors that lawyers need to oon31der when 1eta1mng lawyers outside |

For the 1€asons mentzoned in Part I.B above these ohanges are not recommended
although they par‘dy mirror the amendments to comments 3 and 4 to Modei Rule
5 3 which are recommended below. | | |

Seoond the amendments molude ‘hew Comments to Model Rule 5.3, 1n

outszde the firm (i, outsourcmg work to nonlawyer service prov1ders) »18 Thlrd

fac1htate the unauthorlzed praotloe of law. ”‘9 f} L

| The ABA House of Delegates adopted the amendments W1thout s1gmﬂcant o ‘
_oontreversy The amendments do not alter the text of any rules instead the' o

amendments sm}ply prov1de eianfymg guldance m the ofﬁoml eomments for e

Iawyers dealmg with outsouremg, oonsmtent thh the previous ABA eth1es opinion |

on the subject 2 As helpful gutdanee not eurrently found in the ERs, the e

amendments should be adopted i in Aﬂzona

The proposed changes related to outsourcmg are 1dentleal to the ABA 20/20 o

18 See Appendix H (Proposed Amendments to ER 5. 3)
19 See Appendix I (Proposed Amendments to ER 5.5). For a detalled dlsousmon off

each change, see ABA House of Detegates Resolution IOSC and Report {(Augi
1]12012), |
http://www. americanbar. org/content/dam/aba/admmlstratwe/ethzes 202{)/2012 ho '

d annual_meeting_105c.authcheckdam.pdf. -
20 See ABA Comm. on Ethics & Prof’l Respon51b111ty Formal Ethles Op 08- 451 '
(2008) . | '

12
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amendments with the followmg four exceptlons (1) references io “Rules were:
ehanged to “FRs” o reflect Arizona’s naming eonventmn (2) comments 6 and 7' |
to Model Rule 1.1 were not mcluded (3)a cross~reference to comment 6 to Model

Rule 1.1 was not included in the comment to }FR 5.3; and (4) Wlth respeet to ER |

5 5, (1) to make the amendment fit into Anzona s modiﬁed rule and comments an_‘ - :

: addmonai sentence from the Model Rule comments was mcorporated but the

sentence does not impact the substance of the exzstzng ER or the amendment and |

(11) an irrelevant and meensequenual amendment to Model -Rule comment _2_1,'

which had never been adopted in Arizona, was not 1ncorporated

- E.  Additional Proposed Amendment to ER 1. 18

~While not part of the ABA 20/2{) changes, the State Bar also proposes e for

efﬁe;eney and aecuracy amendmg the last sentence of comment 210 ER 1. 18 2‘ '

|| That sentence urges lawyers to “employ reasonable measures to alert prospectzve o

'cl1ents that a) *they should not convey information about a legal matter umlatera}ly P

to the lawyer and b) unllateral commumcatlons may not be kept eonﬁdentlal ” In j

that context, the term * prospectwe clients” is maeeurate because persons who -

_ mereiy convey information unilaterally to a 1awyer are not ° prospecnve clients.”

Indeed “prospectwe clients” would not require such a wammg beeause the 1awyer

'wnh Whom they communicate would already have a duty of conﬁdentzahty_

'regardlng information Iearned from the prospectwe client. * See ER 1. 18(b)

Aeeordmg}y, the State Bar proposes that the term ° prospec‘uve chents in the last
sentence of eomment 2t0 ER 1. 18 be replaced with the term ¢ persons Which_'is -

the term used for non~prospect1ve clients in ER 1. 18

?! See Appendix I (Proposed Amendments to BR 1.18).

13-
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III.. Conclusion

 Most of the ABAs recent amendments to Model Rules 1.0, 1.1, 1.4, 1.6,
1.17, 1.18, 4.4, 5.3, 5.5, 7.1, 7.2, and 7.3 should be incorporated into the Arizona
Rules of Professional Conduct, with the relevant modifications suggeStéd in this
petition. Arizona’s ethics rules do not yet reflect fecent advances in technology and
globalization. ABA 20/20 worked for three yearé to study the impact of these
advancements and its final proposals were approved by ‘the ABA House of
Delegates, including Arizona’s delegates to the ABA. These rule changes are not
substantive, but merely amend the language in rules and comments to appropriately
.reﬂect changes in technology and globalization. Because the proposed changes are
reasonable and cOnsistént with Arizona’s ethics rules, the State Bar of Arizoné
respectfully requests that the Court émend ERs 1.0, 1.1, 1..4, 1.6, 1.17, 1.18, 4.4,
5.3,5.5,7.1,7.2, and 7.3, as shown in Appendices A through L.

RESPECTFULLY SUBMITTED this \_@j:_ day of December, 2013.

By\ML e Q%Uv
Patricia A. Sallen
Deputy General Counsel
John A. Furlong
General Counsel

Electronic copy filed with the Clerk

of the Supreme Court of Arizona this
> day of December, 2013.

By: (K@Ch(m 6\ m%\&u\
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State Bar s Proposed Amendment to ER 1 0

(Petztwner S proposed addztwns are shown by una’ewscmdn,«.-ar
: and proposed deletwns are shown by %ertkmugk)

ER 1.0(n)

“Writing””  or wrztten - denotes a . tangible or electronic record of a
communication’ or représentation, 1nch},d1ng handwriting, - typewriting, printing,
photostatmg, “photography, audio or ‘video recording and e-snail - electronic
communications. A “‘signed’’ writing includes an electromc sound, symbol of

{lprocess attached to or logically assoc1ated with a writing and executed or adopted |

by a person W1th the mtent to s1gn the wntmg

_ ER 1 0 comment [9I

‘- .The purpose of screenmg 18 10 assure the affected partles that conﬁdentlal

information known by the personally disqualified lawyer remains protected The .
personally disqualified ‘lawyer  should acknowledge the obligation not to

|| communicate with any of the: other lawyers in the firm Wlth respect to the matter|
-_Slmﬂariy, other }awyers in the firm who are working on the matter should be _
informed that-the screening is in place and that they may not communicate. with S

the personally dlsquahfied iawyer with respect to the matter. Additional ¢ screening
measures that are appropriate for the: particular matter will depend on . the

| circumstances. To implement, reinforce and remind all affected lawyers of the
1l presence of the screening, it may be appropriate for the firm to undertake such

procedures as a written undertaking by the screened lawyer to avoid any

communication with other firm personnel and any contact with any firm files off

otherﬁeateﬁals information, including information in electronic form, re}atmg to
the matter, written notice and instructions to-all other firm personnel forbidding

| any communication with the screened lawyer relating to the matter, denial of acces
1lby the screened lawyer to firm files or other matemals information, includin
information in electronic form, relating to the matter, and periodic reminders of the .

screen to the screencd lawyer and all other firm personnel

C-16-
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20

o

_To mamtam the requlslte knowledge and skﬂl a lawyer 9hould keep abreast of S
changes in the law and its pracuce including the benefits and risks associated with .

State Bar s Preposed Amendment to ER 1 1

(Petmoner s pmposed addzttons are shown by underscormg
‘and proposed deletwns are shown by smketluougk)

ER 1 1 comment [6} o o

relevant technology, engage in continuing study and education and comply with all
contmumg 1ega,1 educatlon requirements to Wh1ch the lawyer is subJ ect. |

.:"'.-18'_;
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| ER 1 4, comment [4]

||the request and advise the client when a response may be expected. Client

o State Bar’é _Pmposed Amendment to ER 1.4 .

" (Petitioner’s proposed additions are shown by underscoring
© and _proposed deletions are shown by strikethrough) . .

A 1awyer S regular commumcatmn With chents W111 mmlmlze the occasmns on
which a client will need to request information concerning the represcntatlon -When
a client makes a reasonable request -for 'information however, paragraph (a)(4
requires prompt compliance with the request, or if a prompt response is nof
feasible, that the lawyer, or a member of the lawyer's staff, acknowledge recelpt of

telephone—calls-should-be-promptly fe—tameéer—ae-knewledgeé« A lawver Should

Dromntiv respond to or acknowiedge c11ent commumcatlons

- -20-
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State Bar S Proposed Amendment te ER l 6

(Pett,twner s proposed addttwns are shown by undersco: m,«z
and pmposed deletwns are shown by smketk#eugh)

ER 1 6(d), (e)

(d) A lawyer may reveal such mformatlon relatlng to the representatzon of a ehent.

1to the extent the lawyer reasonably beheves necessary

(D) to prevent the cheet from commzttmg a crime or fraud that 18~
; reasona,bly certain to result in substantial injury to the financial interests
o property of another and in furtherance of wh1ch the client has used .
- or.is usmg the lawyer S. serv1ces ' R :

(2) to mltlgate or rectlfy substantzai injury to the ﬁnanczal__ e
b 1nterests or property of another that is reasonably certain to result orhas -
resulted from the client's commission of a crime or fraud in furtherance o
_, of which the cl1ent has used the }awyer S servzees : '

i (3) to secure Iegal adv1ce about the Iawyers comphance with
o these Ruies | -

(4) to estabhsh a c]ann or defense on behalf of the lawyer ina
- controversy between the lawyer and the client, to establish a defenseto -
" .a criminal charge or civil claim against the lawyer based upon conduct
" "in which the client was involved, or to respond to allegations in any
L ‘_:'pzroceedmg concerning the lawyer S representatlon of the client; or |

(5)to comply with other law ora ﬁnal order of a court or tribunal |
Coof eompetent _]U.I‘ISdlCtIOI} dlrectmg the Iawyer to disclose such
o znformatlon :

e (6) to’ prevent reasonably certain death or substantlal bodlly';- '

(D to detect and resolve conflicts of interest arising from the
~lawyer’s change of employment or from changes in the composition or-
 ownership of a firm, but only if the revealed information would not

.—2'2'?" '
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(V) Sk

DR

|| practice.  See Rule 1.17, Comment [71. Under these circumstances, lawvers and

i

|| reasonable: possibility that a new relatwnshm might be established. Anv such
|| disclosure should ordinarily include no more than the identity of the persons: and _'
| entities involved in a matter, a brief summarv of the general issues involved, and -

1| (e.g., the fact that a corporate client is seeking advice on a corporate takeover that
|l has not been publicly announced: that a person has consulted a lawvyer about the

‘ __exnlonng an a53001at10n wzth another firm and IS bevond the scone of these Rules |

I
o

11181 Any information disclosed pursuant to paragraph (d)_(7) may be used o
|| further disclosed only to the extent necessary to detect and resolve conﬂicts of
interest. Paragraph (d)(7) does not restrict the use of 111f0rmat10n acquired by means .-

o
sy

'does not affect the disclosure of information within a law firm when the disclosure

compromise the attomev—chent pnvﬂege or otllemise premdice the
- client. - : »

(e). A lawver shall make'. reasonable efforts to prevent  the inadvértent of

unauthorized disclosure of, or unauthonzed access to 1nf0rma110n reiatmg to the o o

representauon of a client

ER 1 6 comments [171 [24]

{171 Paragraph ( d)( 7) recognizes. that lawvers in"- dlfferent ﬁrms may need to
disclose limited information to each other to detect and resolve conflicts of interest
such as when a lawyer is cons1der1ng an association with another firm, two or more
firms are considering a merger, or a lawyer is considering the purchase of alaw

law firms are permitted to disclose limited ‘information, but only when there is a

information about whether the  matter has terminated.. _Even  this.limited
information, however. should be disclosed “only to the extent _reasonablyl
necessary to detect and resolve conflicts of i 1nterest that might arise from the possable
new relatlonshm Moreover, the dlsclosure of any information is prohibited if if
would compromise the attorney-client mlvﬂege or otherwise prejudice the client

possibility of divorce before the: person's intentions are known to the person's
spouse; or that a person has consulted a lawyer about a criminal investigation tha
has not led to a public charge). Under those circumstances, ‘paragraph (a) prohibits
disclosure unless the client or former client gives informed consent. - A lawyer’s
fiduciary duty to the lawver’s firm may also govern a lawver s conduct when|

independent of any disclosure pursuant to paragraph (d)(7). Paragraph (d)(7) alsd

is otherwise authorized, see Comment [5], such as when a lawvyer in a firm|

discloses mformatxon to_another lawyer in the same firm to detect and resolvg

23
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|| conflicts of interest that could arise m eonneetlon w1th undertakmg a newl

g to the fullest extent pract1cab1e

111.2(d), 4.1(b), 8.1 and.8.3. ER 3.3, on the other hand, requires disclosure in some

| ER 3 3(b)

et ot

j -[21—1—9} If the Iawyer s services will be used by the chent in materzally furthering a

J
S

“|nor ER 1.8(b) nor ER 1.16(d) prevents the lawyer from giving notice of the fact of
|| withdrawal, and the lawyer may also w1thdraw or d1safﬁrm any opinion, document
' afﬂrmatlon or the like.

: Acting' Competently to Preserve ,Conﬁdéntiality‘ .

representatlon o

'[19}3?-} Paragraph (d) penmts dlsclosure only to the extent the lawyer reasonably ; L i

believes the disclosure is necessary to accomplish one of the purposes specified.

Where praetleable the lawyer should first seek to persuade the client to take suitablg -
1action to obviate the need for disclosure. In any case, a disclosure adverse to the

client's interest should be no greater than the lawyer reasonably believes necessary
to- aecomphsh the purpose. If the disclosure will be made in connection with 4
Judlclal proceeding, the disclosure should be made in a manner that limits access to}.

the information to the tribunal or other persons having a need to know it and

appropnate protective orders or other arrangements should be sought by the iawyer

[204«8} Paragraph (d) permits but does not require the dlselosure of mformatzon

|[relating to" a client's representation to- aecomphsh the purposes: spe(:lﬁed i
i paragraphs (d)(1) through (d)(5). In exercising the discretion conferred by this Rule) -
| the lawyer may consider such factors as the nature of the lawyer's relatlonshlp with| -
||the client and with- those who mlght be 1nJured by the client, the lawyer's own|
involvement in the transaction and factors that may extenuate the conduct in ,
|| question. A lawyer s decision not to disclose as permitted by paragraph (d) does nof

violate this Rule. Disclosure may be required, however, by other Rules.-Some Rules
require disclosure only if such disclosure would be permltted by this Rule. See ERs

circumstances regardiess of Whether such disclosure is perm1tted by thls Rule Seq |
Wlthdrawal o

course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in ER|
1.16(a)(1). After withdrawal the lawyer is required to refrain from making disclosure
of the client's confidences, except as otherwise provided in ER 1.6. Neither this Rule

24
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|l third parties and against inadvertent or unauthorized disclosure by the lawyer or

'subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. The unauthorized
access to, or the inadveitent or unauthorized disclosure of, information relating to -
the representation of a client does not constitute a violation of paragraph (e) if -

the lawyer has made reasonable efforts to prevent the access or disclosure.

include, but are not limited to, the sensitivity of the information, the likelihood of

—_
..‘m .

1ithe representation of a client, the lawyer must take reasonable precautions to
prevent the information from coming into the hands of unintended recipients. This

[\

[22294 Paragraph () requires a A 1awyeir must 1o act competent}y to safeguard o

information relating to the representation of a client against unauthorized access by,

other persons who are- participating in the representation of the client or who arg

Factors to be considered in determining the reasonableness of the lawyer’s efforts

disclosure if additional safeguards are not employed, the cost of employing
additional safeguards, the difficulty of implementing the safegnards, and the extent
to which the safeguards adversely affect the lawyer’s ability to represent clients
(e.g.. by making a device or important piece of software excessively difficult to
use). A client may require the lawyer to implement special security measutes not .
required by this Rule or may give informed consent to forgo security measures that
would otherwise be required by this Rule. Whether a lawyer may be required to -
take additional steps to safeguard a client’s information in order to comply: with
other law, such as state and federal laws that govern data privacy or that imposd
notification requirements upon the loss of, or unauthorized dccess to, electronig
information, is beyond the scope of these Rules. For a lawyer’s duties when
sharmg information with nonlawvers outside the lawyer’s own firm, see Rule 5.3
Comments [3]- [4] :

[23%1—} When transmxttmg a communication that 1ncludes information relahng tol

duty, however, does not require that the lawyer use special security measures if the

method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be considered -

in ‘determining the reasonableness of the lawyer’s expectation of confidentiality
include the sensitivity of the information and the extent to which the privacy of the
communication is protected by law or by a confidentiality agreement. A client may
require the lawyer to implement special security measures not required by this Rulg
or may give informed consent to the use of a means of communication that would
otherwise be prohibited by this Rule. Whether a lawyer may be required to take
additional steps in order to comply with other law, such as state and federal laws
that govern data privacy, is beyond the scope of these Rules.

D5
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former Chent

[24%& The duiy of conﬁdentiahty contmues after the chent lawyer rela’cxonshlp has-

terminated. See ER 1.9(c)(2). See ER 1.9(c)(1) for the prohlbltzon agamst usmg such. - .

mformatmn to the dzsadvantage of the former chent
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ER 1.17 cOmmeﬁf [7]

|lincluding the identity of the purchaser, and must be told that the decision to consent

B2

State Ba.r’s Prop"osed .A'I;nehdinent' to ER 1.17 |

(Petlttoner s proposed addttzons are shown by underscormg
| and proposed deleaons are shown by smkeéh#ougk)

Negot1at10ns between seller and prospee’uve purchaser prior to dlselosure off
information relating to a speezﬁc representation of an identifiable client no more

violate the confidentiality provisions of ER 1.6 than do preliminary discussions =~ |

concerning the possible association of another lawyer or mergers between firms,
with respect to which client consent is not required. See Rule 1. 6(b)(7). Providing
the purchaser  access to eheﬁie—sieee}{:}e detailed _information relating ‘to  the

representation, and-4e such as the client’s file, however, requires client consent. Thel

Rule provides that before such information can be disclosed by the seller to the
purchaser the client must be given actual written notice of the contemplated sale,

or make other arrangements must be made within 90 days. If nothmg is heard from
the chent w1th111 that time, consent to the sale is presumed e
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ER 1 18 comments [1]., IZ] [5] [6]

time and depth and leave both the. prospective client and the lawyer free. (and -
sometimes required) to proceed no further. Hence, prospective chents should recewe o :

‘education, experience. areas of practice, and contact information, or provides legal

State Bar S Proposed Amendment to ER 1 18 |

(Pentwner s proposed addmons are shown by underscorm,., _
and propos*ed deletions are shown by smketkwugk) |

ER 1 18(3) (b)

(b) Even when no client- lawyer relationsmp ensues, a lawyer who has had ”

that information learned-in the-consultation, except as would be ‘oermﬁted by ER 1. 6
or bv ER 1. 9 W1th resvect to mformatzon ofa former cllent '

[1] Prospectwe chents 111<e chents may disclose mformatlon to a lawyer piace . :
‘documents or other property in the lawyer's custody, or rely on the lawyer's advice) '

A lawyer's diseussions consultations with a prospective client usually are limited in

some but not aﬂ of the protectlon afforded cl;ems '

[2] Not-all-pe ' : | | .
pmtee&eﬁ—aﬂée-p&ﬁs%ale—a%—pe%seﬁwhe A person becomes a nrosnectlve chent bv

consulting with a lawyer about the possibility of forming a client- lawver relationship

with respect to a matter. Whether communications, including written, oral, on
electronic communications, constitute a consultation depends on the c1rcumsiances :

For example. a consultation is likely to have occurred if a Jawyer. either in person or
through the lawver's advertising in any medium, specifically requests or invites the
submission. of information about a potential representation without clear and
reasonably: understandable Warmngs and - cautionary statements that limit. the

lawver's obh,qations ‘and a person provides information 111 response. See alsd - |
Comment [4]. In contrast, a consultation does not occur if a person provides -

information to a Iawver in resnonse to advertising that merely describes the lawyer's

information of general interest. Such a person communicates information. "
umlateraily to a lawyer, w1th0ut anv reasonable expectation that the Iawver 18 w111111

30-

(a) A person Who d%&eﬂsses consults with a lawyer about the possfbﬂzly of formmg EERTE
|a chent-—lawyer relat10nsh1p Wlth respect toa matter isa prospectlve cllent o

diseussions-with learned information from a prospective client shall not use or reveal, .
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lto discuss the possibility of formine a lawyer-client relationship, and is thus not a

\lalert persons prespeetwe—ehen%s that a) they should not convey: 111f01‘mat10n aboutd = - _
legal matter unilaterally to the lawyer and b) umlateral commumcatwns may not be '

IER 1. 18 comments rsl 16]

Eomd .

|| matter. See ER 1.0(e) for the definition of informed consent. If the agreement

"nrospective client." Moreover, a person who communicates with a lawver for the
pumose of dlsquallﬂqng the lawver is not "prospectlve ¢ 1enLLw1€h}r—Hhe—meaﬂmg

" Lawyers should employ reasonable measures o

kept conﬁdenhal

[5] In order to avcnd acqumng dlsquallfylng mformatmn from a prospectlve client,

a Iawyer con31dermg whether or not to undertake a new matter should limit the initial -
| interview consultation to only such information as reasonably appears necessary for

that purpose. Where the information indicates that a conflict of interest or other

reason for non-representation exists, the lawyer should so inform the prospectivel "
i client or decline the representatlon If the prospective client. wishes to retain the

lawyer and if consent is possible under ER 1.7, then consent from all affected
present or former chents must be obtamed before acceptmg the representatlon

-[6] A Iawyer may conditlon e@ﬁve%saﬂeﬁs a consultatlon W1th a prospectwe chent S

on the person's informed consent ‘that no information disclosed. durlng the
consultation will prohibit the lawyer from. representing a different client in the

expressly so provides, the prospective client may also consent to the Iawyers'
subsequent use of information recelved from the prospective client.

31
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{Ito the representation of the lawyer’s client and knows or reasonably should know|

‘ 'tnne n order to perrmt the sonder to take protootwe measures

)
2

| should know may have been woﬁgﬁiﬂy inappropriately obtained by the sending
person. For purposes of this Rule, “document or electronically stored information’} -

- .State Bar’s Proposéd Amendmeﬂt to ER 4'.4_

(Peuttoner S proposed addtttons are shown by underscorm,q
and proposed delettons are shown by Sﬂtk&fk#@%gk) |

A lawyer who receives -a document or elootromcallv stored mformatlon rolatlng '

that the document or electronically stored information was inadvertently sent shall
prompliy notify the sender and preserve the status quo for a reasonable penod of -

ER 4 4 comments [2] [3]

{2] Paragraph (‘o) recogmzes that lawyers sometlmes receive a- doouments o1
electromcallv stored information that sere was mistakenly-sent or produced by
opposmg parties or their lawyers. A document or eieotromcally stored information
is lnadvertentlv sent when it is ac01dentaﬂv transmitted, such as when an ernail o1

: 1etter is - misaddressed or a document or electromoallv storod information -1y -
accidentally included with information that was intentionally. transmitted.  If o -

lawyer knows or reasonably should know that such a document or electronically
|| stored information was sent madverlontly, then this Rule requires the lawyer to|

stop readmg the document, to make no use of the document, and tol
promptly noufy the sender in order to permit that person to take protective
measures. Whether the ‘lawyer is required to take additional - steps, such ag -

returning theeﬂgmal document or electronically stored information, is a matter of -
{|law beyond.the scope of these Rules, as is the question of whether the privileged -
||status. of a document or electronically stored information has been waived.
Snmlarly, this Rule does not address the legal duties of a lawyer who receives o

document or electronically stored information that the lawyer knows or reasonably

includes, in addition to paper documents, e-mail_and es-other e%eetroﬂ&emoéesoi

transmission forms of electronically stored information, including embedded datd -
(commonly referred to_as “metadata”), that is subject to being read or put into|

readable form. A receiving lawyer who discovers metadata embedded within &
.document or electromcallv stored commumcatzon and who knows or reasonably‘

33~
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dutv to complv With the procedures set forth in ER 4. 4( b)

2
B

should know that the metadata reveals coaﬁdentlal or Drmlcged mfomlatlon has a

[3] Some Iawyers may choose to retum a document or delete electromcallv sto:red o

information unread, for example, when the lawyer learns before. recezvmg it thel |
decument that it was inadvertently. sent %e—@h%weﬂg—&édfess— Where a lawyer 18

not reqmred by applicable law to: do- so, the decision to’ voluntarily return such '_5'
a document .or_delete electronically stored information is a matter of professzonal e

Judgment ordmarlly reserved to the lawyer See Rules 1 2 and 1 4

34-
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_Responmbxhties Regardmg N onlawyer Assxstancets

! .Nonlawvers Wlthm the Flrm

S p—
o

ﬁoﬂlrawyef that would be a v1olatlon of the Rules of Professmnal Conduct 1f engaged ;
: [2%] Lawyers generally employ assmtants in then‘ practzce mcludmg secretanes _
investigators, law student interns, and paraprofesswnals Such assistants, whether] ©
|| professional services. Law enforcement officers generally. are not considered| .

. _such assistants appropnato instruction and superwsmn concerning the ethical aspects

{laccount of the fact that they do not have 1ega1 trammg and are not subject tg.
. professmnal d1so1p11ne ' A : .

State Bar s Proposed Amendment to ER 5 3

(Pettttoner s proposed addttwns are shown by unde: scormg » e
and proposed deletwns are shown by st&keﬁh#&ugk) |

ER 5 3 (Title)

[No change to rule]

ER 5 3 comments [1] I4]

[J%}—Paragraph (a) reqmres Iawyers with managemal authorlty wzthm a 1aw ﬁrm o
make reasonable efforts to ensure that: the firm has_in effect measures giving -
: ride reasonable assurance -

3 ,that nonlawyors n the ﬁrm and nonlawyers outsuie the firm who work on firm

|| matterswill -act in-a way compatlble with the ‘professional obligations of the " |
. awyerl%ules«aﬁ?%%s’s&oaa&-@@ﬁéﬂet— See ER 5.1; Cormment- [1] (responsibilities .
1| with respect to lawyers within a ﬁrm) Paragraph (b) apphes to 1awyers who have
rsuch _nonlawyers within or_' -

supervisory -authority - . |
outside: the firm. Paragraph (c) speolﬁes the czrcumstances in which a 1awyer is
responsible for the conduct of such nonlawyers within or outside the firma

m bya lawyer

employees or mdependent contractors, act for the lawyer in rendition of the lawyer's
associated with govemment lawyers for purposes of this Rule. A lawyer must give

of -their . employment particularly - regarding the - obligation not' to disclose

information relating to representation of the client, and should be respon31ble foy

their work product. The measures employed in supervising nonlawyers should take

.':C;36%
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information. When using such services outside the firm, a lawyer must make

‘compatible with the lawyer’s professional obligations. The extent of this obligation

|l arrangements concerning the protection of client information; and the legal and
I particularly with repgard to confidentiality. See also ERs 1.1 (competence), 1.2 |
1l of law). When retaining or directing a nonlawyer outside the firm, a lawyer should

fcommumcate ‘directions appropriate under the circumstances to give reasonabld -

‘outside the firm, the lawyer ordinarily should agree with the client concerning thg
allocation of responsibility for monitoring as between the client and the lawyer. Seq -

Y .
[ S

N

Nonlawyers Outside the Firm

[3] A lawyer mayv use nonlawyers outside the firm to assist the lawyer in rendering
legal services to the client. Examples include the retention of an investigative ox
paraprofessional service, hiring a document management company to create and
maintain a database for complex litigation, sending client documents to a third party
for printing or scanning, and using an Internet-based service to store client

reasonable efforts to ensure that the services are provided in a manner that ig

will depend upon the circumstances, including the education, experience and
reputatlon of the nonlawver; the nature of the services involved; the terms of any

cthical environments of the jurisdictions in which the services will be performed,

(allocation of authority), 1.4 (communication with client), 1.6 (confidentiality)
5.4(a) (professional independence of the lawyer), and 5.5(a) (unauthorized practice

assurance that the. nonlawyer's conduct is compat1ble with the professional -
obhgatlons of the lawver. :

[41 Whei“e the ciient directs the selection of a particular nonlawyer service provider

ER 1.2. When making such an allocation in a matter pending before a tribunal
lawvers and parties may have additional obhgatzons that are a matter of law beyond
the scope of these Rules

-37-
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State Bar’s Proposed Amendment to ER5.5

o (Petitioner’s pi’oposed additions are shown by underscoring
an_d proPOSed deletions are shown by strikethrough)

| ER 5. 5, comment m

[1] Paragraph (a) amahes to unauthonzed practlce of law by a lawver whether s
through the lawver’s direct action or by the lawyer assisting another person. The
definition of the practice of law is established by law and varies from one jurisdiction]
to another. Whatever the definition, limiting the practice of law to members of the
bar protects the public against. rendition of legal services by unquahﬁed persons
Paragraph :(b) does not prohibit-a lawyer from employing the services of

paraprofessionals and delegating functions to them, so long as the lawyer supervises

the delegated work and retains responsibility for their work. See ER 5.3. Likewise,
it does not prohibit lawyers from prov1d1ng professxonal advice and instruction to
nonlawyers whose employment requires knowledge of law, for example, claims
adjusters, employees of financial or commercial institutions, social workers,
accountants-and persons employed in government agenmes In addmon a Iawyer .

|| may counsel nonlawyers who WIS]TL to proceed pro se.
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‘ State Bar’s l’rOPOSed Amén&ment to ER 7.1

(Petttwner S pmposed addzttons are skown by underscormg o
and proposed deletmns are shown by s#tkethwugh)

ER7 I comment [3]

clients in similar. matters without- reference to the specnﬁc factual and. legal -
circumstances of each client's case. Slmﬂarly, an unsubstantiated comparison of the -

Jawyer's services of fees with the services or fees of other lawyers may be misleading
if presented with such spec1ﬁ01ty as would lead a reasonable person to conclude thaf
the comparison can. be. substantiated. The inclusion of a clear and ‘conspicuous
|| disclaimer or qualifying language may preclude a finding that a staterment is likely] * "
l|to create. unjustlﬁed expectatzons or othermse 1n1slead w@ms?e—emze—eheﬁ% the' L

Promismg or guaranteemg a particular outcome or result is mlsleadlng A
communication that truthfully reports a 1awyer s achievements on behalf of clients
or former clients may be misleading if presented so as to lead a reasonable person toy
form an unjustified expectation that the same results could be obtained for othex

ubh
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|| television and other forms of advertising, against advertising going beyond specified

»—x

|l and other forms of electronic communication are now among the most powerfu]
miedia for getting information to the public, particularly persons of low and moderate

|| income; prohibiting television, Internet, and other forms of electromc advemsmg,
therefore, would impede the flow of information about legal services to many sectors

. State Ba'r’s: Prdposed Amend’menf teER 7..2 o

(Petztwner S proposed addttwns are skown by undersconng
tmd proposed deletwns are shown by smkeehi»eugh)

ER’7 2 comments [1] [3] [5] [6] [8]

[1] To ass1st the pubhe in Ieammg about and obtalmng legal serv1ces 1awyers should g

be allowed to make known their services not only through reputation but also-
through organized information canipaigns in the form of adverusmg Advertising
involves an active quest for clients, contrary to the tradition that a lawyer should not

eon51derat10ns of tradition. Nevertheless, advertising by lawyers entaﬂs the msk off
praetlces that are mlsieadmg or overreachmg :

[2] This Ruie permlts pubhe dlssemmatzon of 111f01‘mat10n concermng a lawyers‘

[Iname or firm name, address, email address, website, and telephone number; the - -
11 kinds of services the lawyer will undertake; the basis on which the lawyer s fees ard
| _determmed including prices for speaﬁc services and payment and - credif
|l arrangements; a lawyers foreign language ability; names.of references. and, with
| their consent, names of clients regularly: represented and other mformauon that
"mlght 1nv1te the attention of those. seekmg legal asswtance :

[3] Questlons of effectiveness end taste in advertlsmg are ‘matters of speculatlen and
subjective ]udgment Some jUI’lSdlCtiOl’iS have had extensive pl‘OthlthIlS against

facts about a lawyer, or against "undignified" advertising. Television is, the Internet, -

of the public.. Limiting. the information that may be advertised has a similar effect

‘and assumes that the bar can accurately forecast the kind of information that the o
_ pubhe would regard as relevant Sm%%aﬂy—e—}ee%remc—meéa——se%&%he—lﬁee—met—

43

seek clientele. However, the public's: need to know about legal services can bg . -
fulfilled in part through advertising. This need is particularly acute in the case off .
persons of moderate means who have not made extensive use of legal services. The =
|interest in expanding public information about legal services ought to prevail over,
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\ _compensate employees, agents and vendors who are engaged to provide marketing

1] business- development staff and website designers. Moreover, a lawyer may payl - e
others for generating client- leads. such as Internet-based client leads, as long as thd = -

| with Rule 7.1 ( communlcatlons concerning a lawyer's services). To comply with

-[6] A lawyer may pay the usual charges of a legai service plan ora not for—proﬁt or

|| service plan or a similar delivery system that assists prospeetive-elients people who

b

||allocates such requests to a particular lawyer or lawyers or that holds itself out to the-

the prohibition against ke a solicitation 6@-&{9}@5{}%@&%@7—%}%@{% thro_‘u"gh a real-time :
electronic exchange thatisnet initiated by the prospeetive-elientlawyer.

[5] LM%PS Except as nerrmtted under paragraphs (b)( 1)- (b]( 34), 1awverq are not

||permitted to pay others for recommending the lawyer's services or channeling
‘professzonal work in a manner that violates Rule 7.3. A communication contains g .
recommendation if it endorses or vouches for a lawyer's credentials, abilities) -

competence, character, or other professional gualities. Paragraph (b)(1), however,

allows a lawyer to pay for advertising and communications permitted by this Rule]
||including the costs of print directory listings, on-line directory listings, newspaper

ads, television and radio airtime, domain-name registrations, sponsorship fees) .
banner-ads Internet-based advertisements, and group advertising. A lawyer may|

or client-development services, such as publicists, public- -relations personnel,

léad generator is consistent with Rules 1.5(e) (division of fees) and 5.4 {(professional
mdependence of the 1awver) and the lead generator s communications are consistent

Rule 7.1, a lawyer must not pay a lead generator that states. implies, or creates a
reasonable impression that it is recommending the lawyer, is making the refeiral -

without payment from the lawyer, or has analyzed a person's legal problems when

determining which lawver. should receive the referral. Giving or receiving a. de
minimis * gift that is not a quid pro quo for referring a particular client is
permissible. Butsee ER 5.4. Sce also ER 5.3 for-the (duties of lawyers and law
firms with respect to the conduct of nonlawyers—wﬂ%e—pfepa%e-maﬂaﬂg—ma%e_ﬂal&fer
them); Rule 8 4( dutv to avmd Vlolatmg the Rules through the actions of another) |

quahﬁed lawyer referral service. A legal service plan is a prepaid or group legal

seek to secure legal representation. Published and electronic group advertising and|

directories are not lawyer referral services, but participation in such listings i§ . =

governed by ERs 7.1 and 7.4. A lawyer referral service, on the other hand, is any .
organization in which a person or entity receives requests for lawyer services, and

public as a lawyer referral service. Such referral services are understood by
%&ypefseﬁs the public to be consumer-oriented. organizatlons that provide unbiased .
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referrals to 1awyers with- appropmate expenence in the sub}ect matter of the

_representatlon and afford other client protections, such as complaint procedures of |

malpractice insurance requirements. Consequenﬁy, this Rule only permits a 1awyer '

to pay the usual charges of a not—for—proﬁt or qualified lawyer referral service. A .

qualified lawyer referral service is one that is-approved by an appropriate regulatory -

authority, such as the State Bar of Anzona as affordmg adequate protectlons for S

pfes?ee{we—eh%ﬁ%s the pubh

[8] A lawyer who accepts 3531gnments or referrals from a 1egal service plan o1 -
||referrals from a lawyer referral service must act reasonably to assure that the
activities of the plan or service are compatible with the lawyer's professmnal .
obligations. See ER 5.3. Legal service plans and lawyer referral services' may .

communicate with prospective-clients the public, but such commumcation must be

in conformity with these Rules. Thus, advertising must not be false or misleading|

as would be the case if the commumcatlons of a, group advertising program or @ .
group legal services plan would mislead p s the public to think that]
it was a lawyer referral service sponsored by a state agency or bar association. Not|

could the lawyer allow 1n~person telephomc or real time contacts that would v1olate R

ER 7.3.

;'45_
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State Bar $ Proposed Amendment to ER 7 3

(Petzttoner s proposed addztwns are shown by underscormg
' and proposed delettons are shown by smkeahwugk)

ER‘-7.37' L

Rule 7 3 Di

Solieitation of ciién'ts' -

(a) A lawyer shall not by in- person hve teiephone or real- tlme electromc contact
~solicit professmnal employment from the person contacted a-prospective

1awyers doing so is the lawyer's pecumary gam unless the person contacted
~(1)is alawyer; or :
~(2)has a family, close personal or przor professmnal relauonshlp w1th :

the lawyer ‘

(b)A 1awyer ‘shall no‘c sohczt professmnai employment or knowmgly permzt
~solicitation on the lawyer's behalf from the person contacted a——preseeeﬂve
. ¢lent by written, recorded or electronic communication or by in-person,
" telephone or real-time electronic contact even when not otherw1se prohlblted
by paragraph (a), if:-

- (1)the pfoapeefewe—eheafe target of the sohcrratlon has rnade known to

the lawyer a desire not to be solicited by the lawyer;
- (2)the solicitation involves coercion, duress or harassment; or -
. (3)the solicitation relates to a personal i injury or wrongful death and i
* ‘made within thirty (30) days of such occurrence. '

(c) Every written, recorded or electronic communication: from a lawyer SOllCltmg o

professmnal employment from a@rospeetweehc—nt anyone known or believed
likely to be in need of legal services for a particular matter shall include the

: ~words "Advertising Material" in twice the font' size of" the body of the -

- communication on the outside envelope, ‘if any, and at the beginning and
':endmg of any recorded or electronic commumcatlon unless the rec1p1ent off. -
the communication is a person specified in paragraphs (a)(}) or (a)(2).

(1) At the time of dissemination of such written communication, af
written copy shall be forwarded to the State Bar of Arrzona at ity
Phoemx ofﬁce

47

“elient or employ or compensate another to do so when-a motive for the
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: resnonse to Internet searches. See Rule 8.4 (duty 1o avoid violating the Rules
through the actlons of another) ' o

_}s1tuat10n is fraught w1th the possibility of undue influence, intimidation, and
overreachmg -

. (2) Written communications mailed to prospective clients shall be senf
- only by regular U.S. mail, not by reglstered maxl or other forms of
" restricted delivery. | . ST .

- (3)If a contract for representatl.on is maﬁed wzth the written -

RN ~ and shall contain the words "do not szgn on the client s1gnature line
= .';(4) The lawyer initiating the communication shall bear the burden of -
- proof regarding the truthfulness -of all facts contained in the

- specific legal need of the potential recipient were discovered.

(d) Notw1thstandmg the prohlbltlens in paragraph (a), a lawyer may partlelpate
-~ with a prepaid or group. legal service plan operated by an organization not
L 30W1’1ed or directed by the lawyer that uses in-person or telephone contact to
- solicit memberships or subscriptions for the plan from persons who are nof -

- known to need legal services in a particular matter covered by the plan. |

[N A sohc1tat10n s a tar,qeted commumcatwn 1n1tlated by the lawver that 1s directed

{to-a spemﬂc person and that offers to provide, or can reasonably be understood a§ =

_offenng to provide; legal services. In contrast, a lawyer's communication typically
does not constitute a solicitation if it is d1rected to the general public, such as through
2 bil lboard an Internet banner advertisement, a website or a television commercial]

or if it is in response to a request for information or is automatically generated in

[—H[_]_There isa potentlal for abuse inherent-ia when a solicitation 1nvolves dlrect
in-person, live telephone or real-time electronic contact by a lawyer with &
prospective-elient someone known to need Iega} services. These forms of contact

between—aJawyer-and-a-prospeetive—ehient subject the-layperson a person to the

private importuning of the trained advocate in a direct interpersonal encounter. The

' pfespeetweehem person, who may already feel overwhelmed by the circumstances
giving rise to the need for legal services, may find it difficult fully to evaluate all - -

available alternatives with reasoned judgment and appropriate self-interest in the
face of the lawyer's presence and insistence upon being retained immediately. The

-48-

“communication, the contract shall be marked 'sample” in red inkl’ R

- communication, and shall, upon request. of the State Bar or the
' rec1pxent of the communication, disclose how the identity and
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|| violate. other laws ,qovernmg solicitations. Those forms of communications and
solicitations make it possﬂole for a-prespeetive-client the public to be informed abouf .

Judgment

3 {3}[_] The use of general advertlslng and written, recorded or- electromc

oy
LD

1 will help to assure that the information flows cleanly as well as freely. The contents

-representahons and those that are false and mzsleadmg

f {4{}[_]_There is far less hkellhood that a lawyer would engage in abuswe pracﬁces

—

| motzvated_by considerations other than the lawy_er s pecuniary gain. Nor is there a
serious potential for abuse when the person contacted is a lawyer. Consequently, the
Bl general prohibition in ER.7.3(a) and the requzrements of ER 7.3(c) are not applicable .

. Hes the1r members or beneﬁela;rzes

[2][3] This potential for abuse inherent in direct inmp'ers‘on‘ Jive telephoile or reald
time electrome solieltauon eifpfospeetwe—eleeﬁ%s Jus‘uﬁes its proh1b1t1on pameularly
since lax

ERF-2-offer lawvers have alternative means of conveymg neeessary mformatlon to|

those who may be in need of legal services.

partieular, communications which-saay can be malled or aaieeé}aleel {ransmitted by '
email or other electronic means that do not involve real-time contact and do nof

the need for legal services, and about the qualifications of avallable lawyers and law

firms, without subjecting thepeespeetwe—ekeﬂ%pubh ¢ to. direct in-person, telephone
or . real-time electrome persuasmn that may overwhelm the elent’s person

communications to transmit information from lawyer to- peespeetwe—e—keﬁ{ the
public, rather than direct in- person, live telephone or real-time electronic contact,

of advertisements and communications permitted under ER 7.2 can be permanently) -

|irecorded so that they cannot be dzsputed and may be shared with others who know| - |
the lawyer ‘This potential for informal review is itself likely to help guard against.
‘|| statements and claims that might constitute false and mlsleadzng communications,

in violation of ER 7. 1 The contents of direct in-person; llve telephone or real-time
electronic ee - contact can be

'dlsputed and may not be subj eet to th1rd-—party scrutiny. Consequently, they are much . ¢

more likely to approach (and occasionally cross) the dividing line between accurate

against an-individual-whes a former client; or 2 person n with whom the lawyer has
a close personal or family relatlonshlp, or in situations .in which the lawyer is

in those situations. Also, paragraph {a) is not intended to prohibit a lawyer from

- part1c1pat1ng in constitutionally protected activities: of public or charitable legal—___-

service organizations or bona fide political, social, civic, fraternal, employee or tradel. ~~
organizations whose purposes include providing or reeommendmg legal services to -

_49.
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| {é}LLBut even permitted forms' of solicitation can be abused. Thus, any solicitation
|| which contains information which is false or misleading within the meaning of ER

7.1, which involves coercion, duress: or harassment within the meaning of ER]

7.3(b)(2), or which involves contact with &—pfespeetwe—eheﬁ% someone who hag- e

made known to the lawyer a desire not to be solicited by the lawyer Wrthm the

meaning of ER 7.3(b)(1) is prohibited. Moreover, if after sending a letter or other 0
communication to a person as permitted by paragraph (c), the lawyer receives noy =~ .
response, any further effort to. commumoate wrth the person may Vlolate the e

prov1srons of ER 7 3(b)

fé}L_]_Thls Rule is not miended to prohrbrt a lawyer from contactmg representatlves

‘of organizations ot groups that may be interested in establishing a group or prepaid

legal plan for their members, insureds, beneficiaries or other third parties for the
purpose of informing such entities of the availability of and details concerning the

plan or arrangement which the lawyer or lawyer's firm is willing to offer. This form

of communication is not directed to apfospeeaveehem people who are seeking legal

|| services for themselves. Rather, it is usually addressed to an individual ‘acting in 4
1| fiduciary capacity seeking a supplier of legal services for others who may, if they,

choose, become prospective clients of the lawyer. Under these circumstances, the
activity which the lawyer undertakes in communicating with such representatives

||and the type of mformation transmitted to the individual are functronal_ly similar tol
and serve the same purpose as advemsmg perrmtted under ER 7 2

Fl}l | The requlrement in ER 7 3((:) that certarn communrcatlons ‘be marked IR
"Advertising Material” does not: apply to communications sent in. response to -

requests  of potential clients . or their spokespersons. or sponsors. General|
announcements by lawyers, including changes in personnel or office locatron do not
constitute communications soliciting professronai employment from a client known

‘to be in need of iegal services Wlthlrl the meamng of this Rule.

. ES}[_] Lawyers may comply w1th the requrrement of paragraph (e)(l) by submritmg -
(a) a copy of every written, recorded or electronic’ communication soliciting .- -

profeSsionai ernplo'yment from a prospective client known or believed likely to be-

1inneed of legal services for a particular matter, or (b) a single copy of any identical .
|| communication published or sent to more than one person and a list of the names .
||and mailing or e-mail addresses or fax numbers of the intended recipients and the

dates identical solicitations were published or sent. Lawyers may comply with the

requirement of paragraph (c)(1) by submitting the required communications and .

information to the State Bar on a monthly basis.
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permitted by these organizations also must not be directed to a person known to need
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{Q}M The State Bar may dlspose ofthe Submlssmns received pursuant 10 paragraph s

(c)(l) after one year foilowmg receipt

H@][_] Paragraph (d) of thls Rule: pemuts a 1awyer to part101pate Wlth an

organization which uses personal contact to solicit members for its group or prepaid

legal service plan, provided that the personal contact is not undertaken by any lawyer o

who would be a provider of legal services through the plan. The Organizatiori must
not be owned by or directed (whether as manager or otherwise) by any lawyer or law
firm that participates in the plan. For example, paragraph (d) would not permit

lawyer to create an organization controlled directly or indirectly by the lawyer and

use the organization for the i in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The communication

legal services in'a particular matter, but is to-be designed to inform potential plan
members generally of another means of affordable legal services. Lawyers who

part101pate ma Iegal service plan must reasonably assure that the plan Sponsors arg

in comphance with ERS 7 1,72 and 7. S(b) See ER 8 4(a)
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