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John A. Fullong, Bar No. 018356

General Counsel .
STATE BAR OF_ARIZONA ‘
4201 N. 24" Street, Suite 100
Phoenix, Arizona 85016- 6266 ‘
Telephone: (602) 252-4804
J ohn Furlou,q@staff azbar org

_IN THE SUPREME . COURT
STA’I‘E OF ARIZONA

PETITION TO AMEND RULE 12, 3 ' _ -
ARIZONA RULES OF FAMILY LAW _Suprel_ue CQUI'E No. R" -
PROCEDURE : ‘ .
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Pursuant to Rule 28 of the Rules of the Arwona Supreme Court the State Bar
of Ar1zoua hereby petxuons thls Court to amend Rule 12 Arlzona Rules of Famxly' -
Law Procedure A | _ S | '_ | :

- Family Lew Rule 12 govems thelprooess by Wthh cluldren are 1nterv1ewed m' '

a fa1mly law case. Concems have ansen that eonﬁdentzal 1nterv1ews of ch1ld1en

: when used o award 1egal de0151on~makmg or. parentzng tlme v1olate due process__' '

when parents are excluded from the 1nterv1ews or from records of the mterv1ews and- e

recelve no oppoxtumty for a meamngful response or {'urther mvesugauon ’I‘he eurrentfl N

language of Rule 12 1mplzes e by 1ts s11ence - that the court may seal the reeord of

the mtemew eVen from the partles themselves lnappropnate appl1cat1on of the Rule__-f_l.

potenually rans’ afoul of federal case law recogm?mg parents twm const;{tutzonally '. oo
protected rlghts to due process aud to exer<:1se eustody and eare of thelr own PSS

children. See, e.g., Troxel v. Granvzlle 530 U. s 57 (2000) (strlklng down as ‘

Vzolatlve of substanuve due process a statute that empowered eourt to order V151tat1on

nghts for any person Wheu V1s1tat10n may serve best mterest of Chlld) Santosky v

Petltion to Amend Rule 12 Arlz R E -:".; SRR
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Kmmer 455 U.S. 745 (1981) (due process requrres clear and convrncrng evrdence of s

unﬁtness before state may terrmnate parcntal rlghts) Sranley v, Illmozs 405 U S 645

(1972) (recognrzmg a fundamental Jiberty 1nterest 1n parentrng one S own chrld o

protected by the Fourteenth Amendment) Addrtronally, the fa1n11y 1aw bench and bal |

' _seek to ensure that Judrcral lntervrews remam an effectrve 1nvest1gat1ve tool for the'

courts, and do not overwhelrn chrldren because of excessrve forrnalrty, or therr o

nrnnanlrrty, embarrassment fear ot lack of understandmg about the 1nterv1ew S _'

function or. lrrnrted conﬁdentrahty

In an attempt to balance the cornpetrng 1nterests 1n1phcated by conﬁdcntlal S

interviews of ch1ldren n drsPuted custody cases the proposed Rule change ﬁrst

- clarrﬁes ‘that any request for an in camem chrld mtervrew rnust be submttted by‘
-} written rnotron Second the court may seal the 1nterv1ew frorn pubhc access 1f domg | _‘ SN
SO wrll serve the cluld’s best rnterests Tlnrd the part1es may st1pulate to sh;eld the o

: _results of the 1nterv1ew from thelr own revrew but a record rnust bc made of the |

interview nonetheless. Fourth the court must nlake thrs record avaﬁable to the partres -

at least 14 days before the hearmg in wh1ch the chrld‘s comments wrll be cons1dered -

unless 1t adopts a drfferent deadlrne for good cause. S |
| New Subsectron (B) cautlons an 1nterv1ewmg 3udge in several respects The :

court must take Specral care o protect the chrld from embarrassment avord _'

repetltlve or age- mapproprrate questrons and honestly drsclose the llmrts on b

conﬁdenualrty The court must also allow the chrld to express a po1nt of Vrew but not b

requxre one, and reassure the clnld that any opmron he or she does offer wrll not-' |

| actually decrde the case _

 The revisions thcrnselves (underlmed below) read as follows
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: --;"‘Rule 1'2. C'ourt Interviews of Chﬂdrén _ -

A General
- On written motion of any party ﬁled Dursuant to Rule 35, SN
" or its own motion, the court may,—in—its—diseretion;
- conduct an in camera interview with a minor child whois =
- the subject of a “eustody legal decision-making or
S ‘parentmg time dispute to ascertain the child’s wishes as
- to th&ehﬂd»set}stedi&ﬂ—aﬂd—as—ﬁe—p&wﬁ%mg—%ﬁﬂeboth The
- proceeding-and The interview must shall be recorded by a *
* court reporter or any electronic medium that is refrievable
-in perceivable form. The record of the interview may be

sealed from the public, in whole or in part, based upon

o good cause and after considering the best interests of the -~ "
- child. The parties may stipulate that the record of the =~ .
" interview will shalt not be provided to the parties exthat
¢ the—interview—may—be—conducted—offthe—record. The
~ ‘record of the interview must be made available to the -
. parties, unless they have_stipulated otherwise, not less =
. :than 14 days prior to the hearing at which the interview
. may be considered by the court unless the court ﬁnds
| Eood cause for a different time frame

I
vk

' B Spetial PreCautions. N o _ _ | o
"+ In conducting an in camera interview with a child, the - -
-~ court must take special care to protect the: child from

embarrassment and restrict the unnecessary repetition of

- questions. The court must also take special care to ensure

that questions are stated in a form that is appropriate to -

. the child’s age and intellectual capacity. The court must - )
- inform the child in an age-appropriate manner about.the "
" limitations on __confidentiality, _that the information. -
provided to the court will be on the record, that the -~
information provided to the court will be provided to the .= -
* parties in the case unless the parties have stipulated = . .
‘otherwise, and that whatever®the child says will be
" considered but will not alone be determinative of the . . .~
- issues of legal decision-making and parenting time. In the .~
- process of listening to and inviting the child’s input, the
~ court_must allow but not require the child to state a =

preference regarding legal decision-making and parenting

‘time and should, in an age-appropriate manner. provide <~ .

3.
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|| Electronic copy filed with the Clerk
1jof the Supreme Court of Cél)‘ona this

1nf0r1nat10n about the process by WhICh the court W111 R R
e make a decnsmn o

o C Deﬁlutlon N o T
- As used in this Rule, ‘court’ includes any Conciliation -
. ‘Services department, agency or other third-party - .
- professional ordered by the assigned judge to conduct a . . S ORI
. child interview pursuant to ARIZ. REV. STAT. § 25- 405 or . 2
" the Amzona Rules of Famllv Law Procedure ‘

C COMMENT TO THE 2015 AMENDMENT

- Generally, the court should not conduct an in camera
- interview of a child under this rule unless it finds that the
- child is of sufficient age and intellectual capacity fo
~ “reason and form an intelligent preference as to legal .
" decision-making and parenting time. The court is strongly ~
- encouraged to utilize other resources, where available and -~
L apr)ropriate, to ascertain that preference. In particular, a = -
- court should proceed with caution when interviewing-a * -~
.+ . child in any case in which a party has alleged “domestic . - . "~
~ . violence” as defined in ARIZ. REV. STAT. §§ 13-3601(A) .=~ *
. and 25-403.03(D). or “abuse” as defined in ARIZ, REV
' ‘ji STAT 6 8- 201(2)

IN CONCLUSION the State Bar of Arlzona respectfully requests amendment :

of ARIZ R FA.M L. P 12 as set forth above.

RESPECTFULLY SUBMITTED this / 3" day of /OM%W
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/General Counsel

2013 .

\5 day of Dosom,
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