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John A. Furlong, Bar No. 018356
General Counsel -

STATE BAR OF ARIZONA
4201 N. 24" Street, Suite 100
Phoenix, Arizona 85016-6266
Telephone: (602) 252-4804 -
John.Furlong@staff.azbar.or

IN THE SUPREME COURT
'STATE OF ARIZONA

PETITION TO AMEND RULES 53(2) | Supreme Court No.
and 53(b), ARIZONA RULES OF

CIVIL PROCEDURE - Petition to Amend Rules 53(a) and
" 53(b) of the Arizona Rules of Civil

Procedure

Pursuant to Rule 28 of the Rules of the Arizéna Supreme Court, t_hé State Bar
of Arizona hereby pétition_s fhe court to aménd_ Rulés 53(21) and 53(b) of the Arizona
Rules of Civil Procedure. The proposed changes clarify the c,bur‘t’sr aﬁthprity to
appoint a special mastér, even if one party .oi)j écts to app(ﬁintmerit of the Ihaster, and
provide guidance to the céurt énd the 'partie.s regarding' the éircumstances under
which appomtment over the obj ect1on of one party is approprlate |

The complete text of the proposed amended rule is shown on Appendzx A, and
a redlined version of the proposed changes is shown on Appendzx B.

I.  Rationale Supportmg Proposed Amendment |

In recent years,. trial courts have increasingly relied upon spec1a1 masters |
appointed under Rule 53, AI'IZ. R. Cw. P, to assist in civil 11_t1gat10n. See chttsdale
Mem’l Health Sys., Inc. v. Maricopa County, 224 Ariz. 125, 146,228 P.3d 117, 138: |

(Ct. App. 2010) (Swann, J., concurring). Case law suggests that trial courts may’
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appoint special masters, even over the objection of a parfy, $O. 1oﬁg as the
requirements of the rule are otherwise met. See id.; Tierra Ranchos Homeowners
Ass’n v, Kitchukov,. 216 Ariz.’ 195, 198, 165 P.3d 173, 176 (App. 2007). The current
rule, however, does not specify the c;ircumsltances under which appointment over the
objection of a party is warranted. As é result, there is a potential for abuse: éome trial
courts may routinely appoint masters without any stated justification. At the same
time, there is a potential for underutilizatién of masters as well, because other courts
may be reluctant to appoint a master where appropriate, due to the lack of guidance
in the rule.

The current rule is also silent regarding whether a particular master may be
appointed over the objectidn of a péﬁy. Although prospective masters maj} nbt be
appointed unless they file an affidavit dis'clésing whether there may be grbunds for
disqualification, there may be cirCumstaﬁces in which a party objects to the
appoiﬁtmént of a master absent disQuaIifying circum_stan_ces. The rule should provide
for a method which allows a.party to dbject to the appoiﬁtmcnt of a master in civﬂ
cases even if specific cause for disqualification is not present. -

The proposed changeé. to Rule 53(3)(3) are intended to provide guidance to
parties and trial co_urt.s rcgarding the circumstances under which masters may be
appointed over the objection of a party. The rule also cl‘a:iﬁes'_thaf notice and an
opportunity to be heard must be provided prior to appointing a spéCiﬁc master.

Ii. Speciﬁc Changes to Rule 53(a). | | | |

 Rule 53(a)(3) currently requires only that {he court consider “thé féimess‘of _
imposing the likely expenses on the parties and must prbteci_agaiilst unreasonable
expense or delay” in appointing a master. It does not, however, address what actions

the court may take if a party objects to the appointment of a master. The proposed
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changes to Rule 53(5)(3) expressly provide for the court to either decline to 1ﬁake the
appointment based upon the ijecti_on (proposed Rule 53(a)(3)(A)); or appoint the
mastér Wiﬁl expreés ﬁndingé on the record that the appointrrient of the master is
warranted, that the benefit of the éppointmént outweighs _thé likely expenée, and the -
appointment is _warrahted after considering the partiés’ respective abilities to .pay the |
likely expense. | | | |

New Rule 53(a)(4) is partly a reorganization of current Rules 53(b), which is
entitled “Order appointing master.” Current Rule 53(b)(1) is ¢ntit1ed “thice',” and
discusses the réquirement that the court provide the parties with notice and an
6pp0rtunity to be heard prior to the appointment, and notes that “a party may suggest |
candidates for appointment.” This subsection should be included within Rule 53(a)
which discusses the process for appointment. of masters and is entitled
“Appointment,” rather than Rule 53(b), which focuses upon the process for issuing
orders relating to the rﬁaster’s appointment. Substantivel'y,‘ the provision clarifies t_hait
thé rule permits objection to the appointment of a specific master, and requires that
the court provide the parties with notice and an opporfunity to be heard prior to
appointing a specific individual. | |

In addition to the above chémges, an italicized title for each subpart of Rule
53(a) is proposed in order to make the .format of the rule consistent with ‘the
remainder éf Rule 53(b): No substantive change to thé_ rule is intended by inclusion "
of these titles.
L C.'onclusion |

The State Bar of Arizona respectfully requests that the Court ainend .R_uies

53(a) and 53(b) of the Arizona Rules of Civil Procedure as shown on Appendix A.
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: Jghn A. Furlong
Azeneral Counsel

Electronic copy ﬁled with the Clerk
of %Supreme Court of mona this
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“Appendix A
" Rule 53. Masters
~ Rule 53(a). Appointment

+ (1) Scope. Unless a statute provides otherwise, a court may appoint a master only to: |

- (A) perform duties consented to by the parties;
- (B) hold trial proceedings and make or recommend findings of fact and conclusions of
_ law on issues to be decided by the court without a jury if appointment is warranted by
(i) some exceptional condition or
(11) the need to perform an accounting or resolve a d1fﬁcuit computaﬂon of
damages; or -
(C) -address pretrial and post-trial matters that cannot be addressed effectively and
_ tlmely by an available superior court Judge in the county in which the court sits.

(2) Dzsqualzf‘ cation. A master shall not have a relatlonshlp to the parties, counsel, aCtl()Il '
or court that would require disqualification of a judge under Rule 81 of the Rules of the .

" Supreme Court of Arizona unless the parties consent with the court’s approval to

‘appointment of a particular- person after disclosure of any potential grounds for-.
o disquallﬁcatlon :

(3) Objection. In appointizig a master, the court shall consider the fairness of imposing the -
~ likely expenses on the parties and must protect against unreasonable expense or delay. If
one or more parties object to the appointment of a master, the court may, after providing

' anotice and opportumty to be heard

(A) decline to make the appomtment; or
- (B) appoint a master based upon a finding on the record stating the reasons that:

(i) one or more of the circumstances for the appointment specified in Rule 53(a)(1)
- . is'present; -

(ii) the benefit to the court and the parties outweighs the likely expense; and

(iif) the appointment is warranted after considering the parties’ réspective abilities
to pay the likely expense.

- (4) Notice. The court shall give the parties notice and an opportunity to be heard before
appointing a specific master. A party may suggest candidates for appointment.

5.



Rﬁle 53(b).' Order appointing master | |

" (1) Contents. The order appointing a master shall dlreet the master to proceed with all
3 reasonable dlllgenee and must state; -

_ (A) the master s duties, mcludmg any 1nvest1gation or. enfozcement dut1es and any '
limits on the master S authon‘cy Lmder Rule 53(0), :

(B) the c1rcumstances if any, in Wthh the master may commumeate ex parte with the
' court ora party, : :

(C) Lhe nature of the matenais to be preserved and ﬁled as the record of the master’s

- activities;

_(D) the time limits, method of filing the record, other procedures, and standards for
- reviewing the master’s orders, ﬁndings and recommendations; and

. (E) the ba51s terms, and procedure for ﬂxmg the master $ eompensation under Rule
33(1). : :

':'_(2) Acceptance. of Appomfment Before accepting an appointment as a master, the |

- prospective appointee shall ‘file an affidavit or declaration disclosing whether there is any

ground for disqualification under Rule 81 of the Rules of the Supreme Court of Arizona.
~ If a potential ground for disqualification is disclosed, the prospective appointee shall not

. proceed with the appointment unless the parties have consented (with the court’s
- approval) to wa1ve the ground for dlsquahﬁcatlon '

(3) Amendment. The order appomtmg a master may be amended at any time after notice

N  tothe parties and an opportumty to be heard

© ‘Rule 53(c). Master S authorlty

- Unless the appomtmg order expressly directs otherw1se a master has authority to reguiate

all proceedings and take all appropriate measures to perform fairly and efficiently the
~assigned duties. The master may be order impose upon a party any noncontempt sanction
~ provided by Rules 37 or 45, and may recommend a contempt sanction against a party and
. sanctions (including contempt) against a nonparty. :

- Rule 53(d). Meetings and evidentiary hearings

(1) Meetings. When a master is appointed, the clerk shall forthwith furnish the master

| - with a copy of the appointing order. Upon receipt thereof, unless the appointing order

_6-



otherwise provides, the master shall forthwith set a time and place for the first meeting of
the parties or their attorneys, to be held within twenty days after the date of the
- appointing order, and shall notify the parties or their attorneys. It is the duty of the master
to proceed with all reasonable diligence. Either party, on notice to the parties and master, -

~ may apply to the court for an order requiring the master to speed the proceedings and, if

- applicable, make the report. If a party fails to appear at the time and place appointed, the

" master may proceed ex parte or, in the master's discretion, adjourn the proceedmgs toa .

' 'future day, giving notice to the absent party of tho adgourmnont ‘

| ‘(2) Evidentiary hearings. Uniess the appointing order expressiy directs othorwmo a
" master conducting an evidentiary hearing may exercise tho power of 1he appomtmg court
to compel, take, and record evidence.

_Rule 53(e). Master's orders

A master who makes an order shall file the order and promptly serve a  copy on each
party. The clerk shall enter the order on the docket

~Rule 53(f). Draft reports

- Before filing a report, a master may submlt a draft of the report to the paruos for the
- purpose of receiving comments.

_Rule 53(g) Master's reports

A master shall report to the court as requlred by the order of appomtment The master
~ shall file the report and promptly serve a copy of the report on each party, unless the

o court dlrocts otherw1se

Rule 53(h) Action on master s order, report or recommendatlons

(1) sze to object or move. A party may file objections to--or a motion to adopt or
“modify--the master's final order, report, or recommendations no later than 10 days from
' the time the master's final order report or reco1mnendatlons are served unless the court

sets a different time. - :

| _ (2) Fact f‘ ndings. The court shall decxde all objectlons to ﬁndmgs of fact made or
recommended by a master under the clearly erroneous standard, unless the parties
. stlpulato w1th the court's consent that:.

(A) the master's findings will be rev;ewed de novo or
- (B) the ﬁndmgs of a master W111 be fmai

(3) Legal concluszons The court shall decide de novo all objectlons to conclusions of law
o made or recommended by a master.



(4) Procedural matters. Unless the order of applointment establishes a different stahdald
- of review, the court may set aszde a master ] ruhng on a procedural matter only f01 an -
abuse of d1sczet10n ‘ : : 2 -

(5) Actzon In actmg on a master's final order, repoﬂ or recormnendatlons the court shall
- consider and rule upon any objections and motions filed by the parties, and may adopt or
- affirm, modlfy, wholly or partly reject Or 1eVerse, or resubm1t to the master w1th |
S 1nstruct10ns : - ‘



' "'Appendix B

| ’Ruie 53. Masters_ _

o Rule 53(a). Appeintment

(1) cope. Unless a statute pr0v1des other\mse a court may appomt a master oniy to:

(A) per fonn dut1es consented to by the partres S -
(B) hold trial proceedings and make or recemmend findings of fact and conelusmns of .
law on issues to be decided by the court without a Jury if appointment is warranted by
(1) some exceptional condition or
(i1) the need to perform an accounting or resolve a difficult computation of
- damages or
~(C) address pretnal and pest~tr1ai matters that cannot be addressed effectrvely and
- tzmely by an avallable supenor court Judge in the county in whlch the eourt 81ts

: _.'(2) Dzsqualzf ication. A master shall not have a relationship to the parties, counsel act1on
- or court that would require disqualification of a judge under Rule 81 of the Rules of the

- Supreme Court. of Arizona unless the parties consent Wlth the court’s approval to

- appointment ‘of a particular person after drselosure of any potentlal grounds for
.dlsqualrﬁeatlon ‘

(3) Obgeczzon }Irr appomtlng a master the court shall cons1de1‘ the fairness of i 1mposmg
- the likely expenses on the parties and must protect against unreasonable expense or delay.
If one or more parties object to the appointment of a master, the court maV after
providing notice and an oDDortumtv to be heard - '

(A) decline to make the appomtment or: :

“(B) am:)omt a master based upon a ﬁndrnsz on the reeord statmq the reasons that

( i) one or more of the crrcumstances for the appomtment sDeelﬁed in Rule 53( al)
i present, :

( 1;) the beneﬁt to the court and the partres outwerghs 1he hkeiv exr)ense and

(111) the apnomtmeni 18 warranted afte1 eonmderrng the Darues respectlve abrhtres
to pay the Likelv expense -

(4) Notice. The court shall give the parties notrce and an opportumt\f to be heaid before
appointing a specific master. A party may suggest candidates for appointment.




- Rule 53(b) Order appomtmg master

as (2«1) Confents ‘The order appomtmg a master shaII drrect the master to proceed wrth all
1easonable drhgence and must state = .

(A) the master’s dutres 1ncludmg any. mvestlgatlon or enfcrcement dutres and any o
~limits on the master s authorlty urrder Rule 53(c); ' : '

. . (B) the cucumstances if any, m Wthh the master may commumcate ex parte wrth the
_ ceurt ora party,

(C) the nature of the materials to be preserved and filed as the record of the master s
'act1v1t1es : : ‘ :

| | (D) the time llmrts method of ﬂlmg the reccrd other procedures, and standards for
3 revrewmg the master’s orders ﬁrldlngs and recommendatmns and '

53().

1 (32) fAccepzance of Appointment. Before accepting an appointment as a master, the

“prospective appointee shall file an affidavit or declaration disclosing whether there is any

- ground for disqualification under Rule 81 of the Rules of the Supreme Court of Arizona.

If a potential ground for disqualification is disclosed, the prospective appointee shall not

proceed with the appointment unless the parties have consented (wrth the court’s
o .approval) to walve the ground for dlsquallﬁcatron -

o ‘_.(43) Amendment The order appomtmg a master may be amended at any time after notice
1o the partles and an opportumty to be heard - :

o ‘Rule 53(c) Masters authonty -

_' Unless the appomtmg order expressiy d1rects 0therw1se a master has authority to regulate .
* all proceedings and take all appropriate measures to perform fairly and efficiently the
assigned duties. The master may be order impose upon a party any noncontempt sanction
" provided by Rules 37 or 45, and may recommend a contempt sanctlon agamst a party and
sanctrons (1nc1ud1ng contempt) agamst a nonparty

| (E) the basrs terms and procedure for- ﬁxmg the master S compensatlo:a under Rule .



. .-'IiRule 53(d). Meetmgs and evrdentlary hearmgs

(H Meermgs When a master is appornted the clerk shaﬁ for’fhwrth fumrsh the maste1
with a copy of the appointing order. Upon receipt thereof, unless the appointing order

- . otherwise provides, the master shall forthwith set a time and place for the first meeting of -~

" 'the parties or their attorneys, to be held within twenty days after the date of the

~ _ appointing order, and shall notify the parties or their attorneys. It is the duty of the master - o |

to proceed with all reasonable diligence. Either party, on notice to the parties and master,

“may apply to the court for an order requiring the master to speed the proceedings and, if B

) " applicable, make the report. If a party fails to appear at the time and place appointed, the
master may proceed ex parte or, in the master's discretion, adjourn the prooeedmgs to a
. ﬁlture day, gmng notice to the absent party of the adj ournment.

7_(2) Evzdenrzmy hearmgs Unless the appointing order expressly directs otherw1se a .
- master conducting an evidentiary hearing may exercise the power of the appomtmg court
to oompel take and record evidence.

e _- ‘Rule 53(e) Master's orders

" A master who makes an order shall ﬁle the order and promptly Serve a copy on eaeh
palty The clerk shall enter the order on the docket o :

| -[‘Rule 53(f) Draﬂ: reports _

. .Before ﬁhng a report, a master may submlt a draft of the report to the parties for the
. purpose of recelvmg comuments.

i _' 'Rule 53(g) Master's repor’cs

, A master shall report to the court as required by the order of appomtment The master -
shall file the report and promptly serve a copy of the report on each party, unless the -

S court dlrects otherw13e

| Rule 53(h) Act1on on master s order, report, or recormnendatlons .

R (1) T ime to Ob_]ecf or move. A party may file objections to--or a motlon to adopt or

- modify--the master's final order, report, or recommendations no later than 10 days from -
. the time the master's final order, report or reoommendatlons are served unless the court
sets a different tlme ‘

C(2)F act f ndmgs The court shall decide all objections to findings of fa.ct ma,de or
recommended by a master under the clearly erroneous standard, unless 1.he parties
N stlpulaie with the court's consent that: :

. (A) the master's findings will be reviewed de novo, or

11-



(B) the ﬁndmgs of a mastel will be imal

L (3) Lecral conclusions. The court shall deczde de novo aii objeouons to conclusmns of iaw_ o

- made or reconunended by a master

L (4) Proceduml matrers Unless the order of appomtment estabhshes a dlfferent standard _
- of review, the court may set as1de a master S ruhng ona procedurai matter only foran.
abuse of dzscretlon - : :

z (5) Actzon In actmg on a master s final order report or recommendatlons the court shall -

~consider and rule upon any objections and motions filed by the parties, and may adoptor -

| . affirm, modify, wholly or pa:rtly 1'6_] ect Of Teverse, or resubmit to the master w1th
' mstructlons : - : - :
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