

Robert B. Van Wyck

Chief Bar Counsel

Bar No. 007800

State Bar of Arizona

4201 North 24th Street, Suite 200

Phoenix, Arizona  85016

(602) 252-4804

IN THE SUPREME COURT

STATE OF ARIZONA

In the Matter of PETITION
)
Supreme Court No. R-_________

TO AMEND RULES 43, 44, 46-48,
)

53-58, 60, 61, 64, 70-72, 75
)
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Pursuant to Rule 28 of the Rules of the Supreme Court, the State Bar of Arizona petitions the Arizona Supreme Court to amend Rules 43, 44, 46-48, 53-58, 60, 61, 64, 70-72, and 75 of the Rules of the Supreme Court, as set forth in Appendix A, attached hereto.

I.  Summary of Proposed Changes

A. Overview

The State Bar of Arizona, a mandatory bar organization, is responsible for the investigation and prosecution of allegations of lawyer misconduct.  The State Bar, through its Board of Governors and staff, periodically reviews the Arizona Supreme Court Rules regarding lawyer discipline.  The Board of Governors, its Discipline Oversight Committee, and the State Bar staff recently completed a thorough review of the procedural disciplinary rules, the trust account rules, and several other rules.  The Supreme Court’s interest in expediting the handling and resolution of allegations of misconduct was an important consideration in the process.

The Discipline Oversight Committee appointed a sub-committee to review the rules and work closely with bar counsel.  When a consensus was reached between the sub-committee and bar counsel, the proposed amendments to the rules were sent to and considered by several lawyers who regularly represent respondents in disciplinary proceedings.  Several modifications were made based upon the input of those attorneys.  The proposals were then placed on the State Bar’s Internet website, together with a link to a dedicated e-mail address which members could use to submit any comments they might have.  On August 22 and September 5, 2006, the State Bar sent its electronic newsletter, eLegal, to all members for whom it had an e-mail address.  Both eLegal editions included a news item regarding the proposed rule changes and a link to the State Bar’s Internet website, which included the proposed rules and a summary of them.  The proposed rules were also submitted to the Disciplinary Commission, the appellate body responsible for reviewing discipline, disability, and reinstatement matters.

Comments were received from State Bar members and the Disciplinary Commission.  Based upon the input received, the proposed amendments to the rules were once again modified by the Discipline Oversight Committee.  The Committee’s proposed rule changes were then considered and voted on by the Board of Governors.  The proposed rule amendments that accompany this petition were approved by a majority of the Board.  It is the Board’s considered opinion that the proposed amendments are appropriate and will serve the interests of the legal profession, the Supreme Court, and the public at large.

The proposed rules, if adopted by the Supreme Court, will result in several substantive and procedural changes to the current rules.  The trust account rules (not including ER 1.15) will be combined into a single rule, while some procedural disciplinary rules will be modified, added, or deleted.  The proposed rules will expedite the handling and resolution of charges of lawyer misconduct.

B.  Proposed Rule 43

The State Bar proposes to combine the two current trust account rules, Supreme Court Rules 43 and 44, into a single trust account rule that eliminates identical or similar provisions that currently exist in the two rules.  Proposed Rule 43 also eliminates some current provisions that are unnecessary because they are currently a part of ER 1.15.  Proposed Rule 43(a), which sets forth the duty to use trust accounts to protect client and third-party funds, incorporates most of the provisions of current Rule 43(d)(2)(B) and Rule 44(a).  A substantial portion of proposed Rule 43(b) comes from current Rule 43(d).  For example, proposed Rule 43(b)(1) is comprised of the standards of performance that exist in current Rule 43(d)(1), with the exception of those provisions that are included elsewhere in the proposed rules.  Also, proposed Rule 43(b)(2)(A), which requires lawyers to maintain trust account records, incorporates most of the requirements set forth in current Rule 43(a) and all of the provisions of Rule 43(d)(1)(E).  Proposed Rules 43(b)(2)(B), (C), (D) and (E) were taken from current Rules 43(d)(2)(C), (D), (E) and (F), and proposed Rules 43(b)(3) and (4) are taken from current Rules 43(d)(3) and (4).

Proposed Rule 43(d)(1) clarifies the current rules by explicitly stating that the State Bar’s duty to evaluate information or allegations about possible trust account violations is the same as its duty to evaluate allegations of other types of misconduct.  Proposed Rule 43(d)(1) also permits the State Bar to undertake random trust account examinations once the Board of Governors adopts guidelines for doing so.
  This provision is intended to protect client and third-party funds by ensuring greater compliance with the trust account rules.  The need to ensure greater compliance is evident from the fact that in 2005, 5% of all screening (formal) investigations conducted by the State Bar included actual or potential trust account violations.  Most of those trust account violations were reported by financial institutions pursuant to the overdraft notification rule.  Insufficient funds checks are of great concern to the State Bar because they often reflect the misappropriation of client or third-party funds.  Random trust account examinations will likely identify trust account violations, which could then be corrected through education and the disciplinary process.  Under the proposed rules, members will not be responsible for the costs and expenses of trust account examinations or verifications unless rule violations are found that warrant the imposition of diversion or a disciplinary sanction.  Proposed Rule 43(e) makes information received during trust account examinations subject to the confidentiality provisions of Supreme Court Rule 70(b).  Information received by the State Bar as a result of random trust account examinations, which do not result in a disciplinary charge, will remain confidential.  Proposed Rule 43(f) contains most of the provisions of current Rule 44(c).  Proposed Rule 43(g), which pertains to authorized financial institutions, is identical to current Rule 44(d).

Certain provisions of current Rules 43 and 44 were deleted because they are currently included in ER 1.15.

C.  Proposed Rule 46

Proposed Rule 46(a) clarifies the current rules by explicitly stating that the State Bar has jurisdiction to investigate and prosecute members of the bar who make false statements or misrepresentations during the process of applying for admission to practice law in Arizona, but only if the false statements or misrepresentations are discovered after the applicant has been admitted.  This limitation is included in order to prevent jurisdictional issues, and resulting confusion, with respect to the investigation of false statements or misrepresentations that are discovered prior to admission to practice, which will continue to be addressed by this Court’s Committee on Character and Fitness.  The proposed rule makes false statements or misrepresentations made during the application process an independent ground for the imposition of discipline.  It also authorizes the use of such false statements or misrepresentations as an aggravating factor in any disciplinary proceeding based on other conduct.  In addition, the proposed rule allows for the revocation of the member’s admission to practice of law.  Proposed Rule 46(f) modifies the definitions of “charge” and “state bar file.”

D.  Proposed Rule 47

Proposed Rule 47(a) clarifies the current rule by explicitly stating that the only pleadings that may be filed are a complaint, an answer, an amended complaint, and an answer to an amended complaint, unless specifically authorized by a hearing officer, the Disciplinary Commission or the Supreme Court.  Proposed Rule 47(b) allows bar counsel to file an amended complaint any time prior to the time an answer is filed, without leave of the assigned hearing officer.  Proposed Rule 47(d) prohibits the filing of motions for more definite statement, but continues to allow the filing of procedural and substantive motions with the hearing officer.  It also prohibits the filing of substantive motions with the Probable Cause Panelist.  The discovery provisions of current Rule 47(e) were incorporated into proposed Rule 57.  Proposed Rule 47(m) establishes the manner in which a lawyer must notify relevant parties that s/he is representing a member in a discipline, disability or reinstatement proceeding.

E.  Proposed Rule 48


Proposed Rule 48(d) includes a rebuttable presumption that a lawyer who fails to maintain appropriate trust account records, or who fails to provide them when requested or ordered to do so, has failed to properly safeguard client or third-party funds or property, as required by ER 1.15 and proposed Supreme Court Rule 43.  This presumption has become necessary because of the frequency with which respondent-lawyers fail to provide bar counsel with their trust account records.  Without this presumption, respondent-lawyers have an incentive to claim a lack of trust account records, even when that claim is false, because it is difficult, if not impossible, to prove the theft or misappropriation of client or third-party funds or property without the lawyer’s records.  Members realize that the disciplinary sanction for failure to maintain trust account records is often less severe than the sanction that might be imposed if the State Bar is able to review the members’ trust account records.  The rebuttable presumption will encourage all lawyers to maintain trust account records in accordance with ER 1.15 and Supreme Court Rule 43, and to provide their trust account records to the State Bar when requested or ordered to do so.  Proposed Rule 48(m) gives the probable cause panelist, rather than the chief bar counsel, the authority to permit the filing of a disciplinary charge or complaint against members of the Board of Governors, members of the Disciplinary Commission, hearing officers, bar counsel or any attorney acting under the direction or authority of such persons.  This change is appropriate because it takes that authority from a State Bar employee and gives it to the panelist, who is an elected member of the Board of Governors who performs a quasi-judicial role.

F.  Proposed Rule 53

Proposed Rule 53(a) specifically adds a violation of any rule of the Supreme Court as a ground for imposing lawyer discipline.  Proposed Rule 53(c) changes the mens rea element regarding violations of court rules and orders from “willful” to “knowing.”  Proposed Rule 53(h)(1) requires lawyers convicted of a felony or a misdemeanor involving a serious crime to provide the chief bar counsel with information about the conviction and the lawyer’s current address.  Although clerks of the court are currently required to provide conviction information to the State Bar, that does not always occur, possibly because the clerks of the court do not know whether convicted defendants are members of the State Bar.

G.  Proposed Rule 54
Proposed Rule 54(b)(1)(E) permits bar counsel to refer a charge to fee arbitration if, in bar counsel’s opinion, the charge primarily involves a fee dispute.  Proposed Rule 54(b)(3) requires bar counsel to file a notice of dismissal of a disciplinary charge with the Records Manager of the Lawyer Regulation Office of the State Bar.  Proposed Rule 54(b)(4) requires panelists to file their discipline decisions with the Records Manager of the Lawyer Regulation Office of the State Bar.  It also prohibits the filing of substantive motions with the panelist.  Current Rule 54(b)(6) allows bar counsel to refer lawyers to the Peer Review Committee, the Fee Arbitration Committee or to mediation following dismissals by bar counsel; the proposed rule will permit bar counsel to make the same referrals following dismissals by hearing officers, the Disciplinary Commission or the Court.  Proposed Rule 54(c) deletes a member’s right to a formal hearing as an appeal from a panelist’s order of diversion, stay, informal reprimand, probation, restitution, or assessment of costs and expenses, and replaces that right with a right to appeal to an alternate panelist.  This rule is intended to expedite the resolution of cases involving minor misconduct.  Hearings before alternate panelists are presumptively limited to two hours in length.  The hearing will include only oral argument from bar counsel and the respondent-lawyer, unless the reviewing panelist determines that exceptional circumstances warrant the receipt of evidence.  The decision of a reviewing panelist would be final.

H.  Proposed Rule 55

Proposed Rule 55(a) prohibits entry of an order of diversion without bar counsel approval.  This approval provision is consistent with diversion in criminal cases prosecuted by city and county attorneys (see, e.g., A.R.S. §9-500.22 (city attorneys have sole discretion) and A.R.S. §11-365 (county attorneys have sole discretion)), and ensures the availability of one or more programs or mechanisms to address a member’s misconduct or incapacity.  Proposed Rule 55(c) clarifies the current rule by stating that dismissal following the successful completion of diversion does not preclude the State Bar from using the existence of a diversion order and the facts of the underlying matter in other disciplinary proceedings.  The proposed rule allows bar counsel to show, for example, a pattern of misconduct or a member’s knowledge that his/her conduct did not comply with the Rules of Professional Conduct or the Rules of the Supreme Court.

I.  Proposed Rule 56

Proposed Rule 56(e) permits bar counsel and respondent-lawyers to use partially or wholly standardized consent documents (i.e., tender of admissions and joint memoranda in support of agreement for discipline by consent).  The proposed rule requires chief bar counsel to approve the standardized consent documents before they are used.  Proposed Rule 56(f) clarifies the current rule by explicitly stating that hearing officers’ reports may incorporate all or portions of consent documents.

J.  Proposed Rule 57

The disclosure requirement of current Rule 57(a) regarding the use of prior sanctions at hearing has been incorporated into proposed Rule 57(e).  The current rule requirement that evidence of prior sanctions be provided to hearing officers prior to hearing has been deleted because of a concern that hearing officers should not have evidence of prior sanctions before ruling on the merits in the action pending before them.  Proposed Rule 57(b) requires a showing of good cause before a hearing officer can grant an extension of time to file an answer and requires respondent-lawyers to provide a current address in his or her answer, and confirm that the address given is the address reported to the State Bar pursuant to Rule 32(c)(3).  Proposed Rule 57(c) requires bar counsel, respondent-lawyers and their counsel to appear for initial case management conferences, which may be telephonic.  Proposed Rule 57(d) clarifies the current rule by explicitly stating that an entry of default shall not be set aside except in cases where such relief would be warranted under Rule 60(c) of the Arizona Rules of Civil Procedure.  That rule also requires an aggravation/mitigation hearing following entry of default.  Proposed Rule 57(e) requires bar counsel to submit his or her initial disclosure statement to the respondent-lawyer at the time the complaint is served, and requires respondent-lawyers to submit their initial disclosure statements to bar counsel at the time the answer is served.  That rule permits the use of standardized “form” disclosure statements and adds two categories of information that must be included in the initial disclosure statement: evidence in aggravation or mitigation that may be presented at the hearing and the factual and legal bases upon which the respondent-lawyer may rely at the hearing to contest the allegations in the formal complaint.  Proposed Rule 57(f) shortens the time within which discovery must be undertaken and the time to respond to various discovery requests.  It also incorporates Rules 26(a) through (f) and Rules 29 through 36 of the Arizona Rules of Civil Procedure.  Proposed Rule 57(f)(3) establishes the procedure for addressing alleged discovery violations and the types of sanctions that may be imposed for failure to comply with the discovery rules.

Proposed Rule 57(i) permits either party to request an order directing the filing of a joint pre-hearing statement.  The assigned hearing officer must order the parties to file a joint pre-hearing statement if requested by either party, and may do so sua sponte.  Proposed Rule 57(j) sets forth the criteria for designating a case as complex.  Complex cases would not have to comply with the 150-day time limit for completing a hearing on the merits of a formal complaint.  The criteria for determining whether a formal case should be designated as complex are substantially identical to those set forth in Rule 8(i) of the Arizona Rules of Civil Procedure.  Proposed Rule 57(j)(5) permits witnesses to testify telephonically if the offering party provides evidence that the witnesses are not available to testify in-person.  The use of telephonic testimony assumes that the offering party had no role in the witnesses’ unavailability to testify in-person.  Proposed Rule 57(j)(6) incorporates the provisions of current Rule 57(a), and permits the parties to present to the hearing officer during the hearing on the merits of the formal complaint the existence of prior sanctions, including those that are imposed subsequent to the filing of a formal complaint, to the extent permitted by the Rules of Evidence, or as a factor in aggravation.  That rule requires hearing officers to consider in aggravation prior sanctions that are final at the time of the hearing.

K.  Proposed Rule 58

Proposed Rule 58(d)(2) replaces a set page limit for briefs with a requirement that opening and answering briefs comply with the provisions of Rule 6(c) and Rules 14(a)(1) and (b) of the Arizona Rules of Civil Appellate Procedure.  Proposed Rule 58(e) clarifies the current rule by explicitly stating that the Disciplinary Commission must file its reports within 30 days after oral argument or consideration of the matter in executive session.

L.  Proposed Rule 60
Proposed Rule 60(a)(2) clarifies the current rule by stating that members suspended for disciplinary reasons remain suspended until the Arizona Supreme Court enters an order reinstating them to the practice of law in Arizona.  Proposed Rule 60(a)(5)(C) changes the standard of proof for probation violations from clear and convincing evidence to preponderance of the evidence, making it consistent with the standard of proof in criminal probation violation cases.  Proposed Rule 60(a)(6) changes the standard of proof for restitution from clear and convincing evidence to a preponderance of the evidence.  Proposed Rule 60(b)(2)(A) gives respondent-lawyers ten days from service of a hearing officer’s report to object to the statement of costs and expenses.

M.  Proposed Rule 61

Proposed Rule 61(c)(3) adds an alternate form of service on respondent-lawyers of motions for interim suspension and any associated Supreme Court orders.  The proposed rule permits bar counsel to serve such motions and orders by certified mail (with delivery restricted to the addressee) sent to the last address provided by a respondent-lawyer to the State Bar’s membership records department pursuant to Rule 32(c)(3), so long as a copy is also sent to that address by regular first class mail.

N.  Proposed Rule 64

Proposed Rule 64(e)(3) clarifies the current rule by explicitly stating that members suspended for disciplinary reasons remains suspended until the Arizona Supreme Court enters an order reinstating them to the active practice of law.  That rule explicitly does not apply to members who have been summarily suspended by the Board of Governors pursuant to Supreme Court Rule 62.  Proposed Rule 64(f) permits members who have been suspended by the Board of Governors to resign from membership in the State Bar in lieu of seeking reinstatement.  This proposed rule is intended to ameliorate the anomalous situation in which members administratively suspended for a period in excess of five (5) years must take a bar examination in order to regain active status so they can resign.  If a request to resign from the State Bar were to be approved by the Supreme Court, the member would be known as a “resigned member.”  Such a resigned member would be prohibited from representing to any other jurisdiction that s/he resigned while in good standing.  A request to resign from the State Bar would not be accepted if a disciplinary charge or formal complaint is pending against the member.  Resignation under the proposed rule will not be a bar to the institution of subsequent discipline proceedings for any conduct that occurred prior to the resignation.  In the event that a resigned member is subsequently disbarred, suspended or censured, the resigned member’s status would be changed from “resigned member” to that of a person so disciplined.  A summarily suspended member who resigns in lieu of reinstatement would not be eligible for reinstatement, but could be readmitted to membership through the application procedures set forth in Supreme Court Rule 34.

O.  Proposed Rule 70

Proposed Rule 70(g) changes the manner in which a protective order is obtained.  The proposed rule no longer requires the filing of a motion.  Requests for protective orders are periodically made by non-lawyers, who are not familiar with motion practice.  The proposed rule allows those individuals to simply request the record be sealed.

P. Proposed Rule 71

Proposed Rule 71(b) adds a requirement that all records relating to a random trust account examinations be expunged three years from the date of dismissal of the charge or completion of the examination.

Q.  Proposed Rule 72

Proposed Rule 72(e)(4) enlarges the list of individuals whom disbarred and suspended members must notify within ten days of the effective date of a judgment of disbarment or suspension.  Proposed Rule 72(f) requires disbarred and suspended lawyers to provide the chief bar counsel with proof of compliance with subsection (a), including copies of notices sent to various parties and signed return receipts.

R.  Proposed Rule 75

Proposed Rule 75(a) clarifies the current rules by explicitly stating that discipline proceedings against non-members may be instituted pursuant to Rules 47 through 60 of the Supreme Court rules, and that such proceedings may be concurrent with proceedings pursuant to Supreme Court Rules 75 through 80.
II.  Text of Proposed Rule Change


The text of the proposed rule changes is attached hereto as Appendix A.  The changes are shown in legislative format, with additions shown by a double underline and deletions shown by strikeouts.

III.  Conclusion

For the reasons set forth above, the State Bar of Arizona respectfully petitions this Court to amend Rules 43, 44, 46-48, 53-58, 60, 61, 64, 70-72, and 75 of the Rules of the Supreme Court, as set forth in Appendix A.


Respectfully submitted this _____ day of November, 2006.


State Bar of Arizona


_____________________________


Robert B. Van Wyck


Chief Bar Counsel

Electronic copy filed with the

Clerk of the Supreme Court of Arizona

this _____ day of November, 2006.

by:  _____________________

� No random trust account examinations will be permitted or undertaken until after the Board considers and adopts Guidelines for conducting them.  The Board will obtain members’ views concerning any Guidelines it proposes to adopt, and will do so by using a process similar to the one used when formulating these proposed rules.
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