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REPLY  

  
 

 

In accordance with Arizona Supreme Court Rule 28, Petitioners respectfully 

submit this reply in support of their Petition to amend Rule 31 D. 24 relating to the 

exemption from unauthorized practice of law by Court Certified Legal Document 

Preparers.  
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I . Federal Law Provides an Avenue for Non-Attorneys to Become Accredited 
Document Preparers 

 Federal law and regulation limits the universe of individuals authorized to 

prepare and file immigration documents to those listed at 8 C.F.R. § 292.1(a) 

pertaining to administrative immigration matters and 8 C.F.R. § 1292.1(a), 

pertaining to immigration court proceedings. If certified document preparers in 

Arizona wish to prepare and file immigration documents, they need only comply 

with the process of accreditation and certification outlined in these regulations. 

This is a process provided by the Federal government, which cannot be pre-empted 

by state law. As will be shown in Part III of this reply, even if one adopted the 

dubious assumption that federal exemption did not apply, the state statute of 

unauthorized practice of immigration refers exclusively to federal accreditation by 

the immigration board, absent which there is unauthorized practice of immigration 

law in Arizona that is punishable both criminally and civily1

This is not a case of “turf protection” but a case of “consumer protection.” 

Nothing in Federal immigration and nationality law prevents Arizona non-

attorneys from becoming accredited representatives eligible to prepare and file 

immigration documents. If non-attorneys would like to become accredited to 

prepare and file immigration documents, federal law provides an avenue for them 

.  

                                                           
1 A.R.S. § 12-2703 provides for a private cause of action and class 6 felony treatment for unauthorized practice of 
immigration and nationality law and A.R.S. § 12-2704 grants investigatory powers to the Attorney General under 
Title 44.  
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to do just that. The comments in opposition to the Petition make the argument that 

if the Arizona Supreme Court were to amend the Rule to remove immigration and 

nationality law from the exemption against unauthorized practice of law, there 

would be no way for consumers with limited resources to access non-lawyer 

document preparers. This argument is patently incorrect.  It evinces a lack of 

understanding of the Federal immigration scheme. It  underscores a need to leave 

the regulation of the practice of federal immigration law to the Federal 

government, consistently with Arizona’s statutory prohibition of the unauthorized 

practice of immigration law.  

II. Immigration Law is Federal Law 

The “elephant in the room” is that immigration law is Federal law. All the 

appropriate forms are federal. When completed, they must be submitted to the 

federal government, which  decides them. The single example of a past objection 

to the Arizona document preparer program, real estate transactions, is an issue of 

state law. There is no valid comparison between real estate and immigration law. 

Unlike immigration, federal law does not regulate real property disputes. They are 

reserved exclusively to the states. A more apt comparison would be if the Arizona 

Supreme Court were to consider allowing non-attorney document preparers to 

begin preparing and filing documents before the United States Patent and 

Trademark Office (“USPTO”). This is not something that the Arizona Supreme 
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Court may authorize non-attorney document preparers to do, because such matters 

are relegated to the federal government exclusively under the Supremacy Clause, 

and the USPTO has adopted specific rules and regulations relating to who may 

practice before the agency.  See U.S. CONST. Art. I, § 8, c1. 8 (copyright and 

patents); The Constitution's Supremacy Clause further provides that “This 

Constitution, and the Laws of the United States ... shall be the supreme Law of the 

Land; and the Judges in every State shall be bound thereby.” Art. VI, cl. 2; see 

Bonito Boats, Inc v. Thunder Craft Boats, Inc, 489 U.S. 141, 109 S.Ct. 971, 103 

L.Ed.2d 118, 9 USPQ2d 1847 (USSCt. 1989)(state statute prohibiting the use of a 

direct molding process to duplicate unpatented boat hulls violated federal 

supremacy over patent matters); 37 CFR § 11.7 (2012)(PTO rules govern 

appearances before the agency).  

Furthermore, the Comment of the DPA Document Preparers Association 

that “the federal government has neither rejected nor raised any objection to 

immigration papers completed with the assistance of Arizona’s licensed document 

preparers” again evinces a lack of understanding of federal immigration. First, U.S. 

Citizenship and Immigration Services (“USCIS”), the federal agency charged with 

the administration of immigration and nationality benefits and where most certified 

legal document prepared forms are directed, has launched a nation-wide 

“Unauthorized Practice of Immigration Law Initiative” which makes clear that a 
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only attorneys or federally accredited non-attorney representatives may legally 

represent an individual in administrative matters before USCIS.  See 

http://www.uscis.gov/avoidscams; 

http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f614176543f6

d1a/?vgnextoid=6964b09cd2096210VgnVCM100000082ca60aRCRD&vgnextcha

nnel=6abe6d26d17df110VgnVCM1000004718190aRCRD. The suggestion that 

federal officials “are not complaining” is at best completely misinformed and at 

worst, disingenuous. 

Second, attorneys and non-attorney Board of Immigration Appeals (“BIA”)-

accredited individuals must file a Form G-28, Notice of Entry of Appearance as 

Attorney or Accredited Representative with any application they assist an 

individual in preparing. 8 C.F.R. §§ 1001.1(i), (k) (2012). Under this rule, non-

attorney accredited representatives must belong to an organization that has been 

approved by the BIA, not the state Board of Legal Document Preparers. Any such 

non-attorney accredited representative must file a federal Form G-28 in any 

administrative matter (or the sister Form EOIR-28 before the immigration courts) 

just like attorneys. USCIS, which oversees and decides administrative filings for 

immigration and nationality matters, routinely refuses to accept a Form G-28 

where it is not completed by an individual authorized to represent someone before 
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the agency; e.g., an attorney or federally accredited non-attorney preparer. See 

http://www.uscis.gov/files/form/g-28instr.pdf.  

Furthermore, “practice” and “preparation” include the preparation and filing 

of immigration documents, including immigration forms. 8 C.F.R. §§ 1001.1(i), (k) 

(2012). An individual “preparing” or “filing” any document, application, paper, 

petition, etc. on behalf of another person with the Department of Homeland 

Security (“DHS”), immigration judge or Board of Immigration Appeals (“BIA”) 

must submit a Form G-28 with the USCIS, or the equivalent immigration court 

Form EOIR-28 form in immigration court. The commenters suggest that a licensed 

legal document preparer is “merely help[ing] applicants fill out required forms”, 

but such an act is clearly governed by the federal regulation. If merely filling out 

forms did not constitute the unauthorized practice of law, there would have been 

no reason for the Arizona Supreme Court to establish a rule exempting legal 

document preparers from the prohibition on the unauthorized practice of law. 

Finally, the selection of proper immigration forms absolutely requires the 

training and skills of an immigration lawyer or accredited representative, despite 

the suggestion by commenters that it does not. At first glance, Form I-765, 

Application for Employment Authorization may seem like an easy fit for any 

individual to fill out and file in order to receive authorization to work in the United 

States. However, an individual must have a legal basis upon which to file this 
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application See the form i-765, and instructions annexed hereto as Attachment “1”. 

Line 16 of the form I-765 requires the applicant to specify the statutory exemption 

that provides a legal basis for the work authorization, and the instructions list 

approximately 28 separate statutory categories to select from. Making the proper 

selection  requires knowledge of each of the legal bases for employment 

authorization, which in turn relies upon an analysis of immigration law. An 

applicant filing this form without citing a  proper legal basis will have the form 

rejected or denied. A more troubling situation – one which both USCIS and many 

of our practicing members have seen – is where a non-attorney or non-accredited 

representative completes a Form I-485, Application to Register Permanent 

Residence or Adjust Status and the applicant does not have a legal basis upon 

which to file this application. This is much more than simply completing a form, as 

individuals who do not legally qualify to file for lawful permanent residence can  

be placed into removal (commonly called deportation) proceedings under USCIS 

guidelines for referral of cases for removal (deportation proceedings). See 

http://www.uscis.gov/NTA (last viewed 6/19/2013). These are among countless 

other examples where the “simple” filing of an immigration form can have 

profound legal consequences for an individual because it requires knowledge of 

laws, regulations and their application that are not prompted by or necessarily 

evident from the forms themselves. 
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III. Arizona Statutes Follow Federal Law 

While Petitioner's initial brief correctly concluded that state law over legal 

immigration document preparation is pre-empted altogether by federal law, one 

comment in opposition also observed that there are similarities between the federal 

regulations governing non-lawyer representation and the Arizona statutes 

prohibiting the unauthorized practice of immigration and nationality law. There is 

an obvious conclusion to draw from these similarities.  Arizona statutes explicitly 

and exclusively adopt federal accreditation of non-lawyers by the Board of 

Immigration Appeals as a condition to the lawful practice of immigration and 

nationality law in Arizona.  A.R.S. § 12-2702(A)(4). The Arizona statute does not 

also recognize accreditation by the Board of Legal Document Preparers as being an 

option for the lawful practice of immigration and nationality law, and as 

Petitioner’s initial filing demonstrated, there are significant differences between 

federal accreditation of non-attorney representatives and accreditation of legal 

document preparers by the Arizona Board of Legal Document Preparers. Assuming 

without conceding that the state has power to regulate immigration-related legal 

document preparation, state law follows federal law in regard to immigration and 

nationality law, and a state accreditation program through the Board of Legal 

Document Preparers that varies from the requirements of federal accreditation is by 

implication unauthorized under both federal and state law. The Arizona statute 
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replicates the federal provisions relating to accreditation of non-attorneys to 

practice immigration and nationality law, using often identical phrases set forth in 

the corresponding federal regulations, as demonstrated in Attachment 2, annexed 

hereto. Significantly the applicable federal regulations require accreditation from 

the Board of Immigration Appeals and neither the federal regulations nor state law 

provides for a non-attorney legal document certification from the Arizona Board of 

Legal Document Preparers to take the place of BIA accreditation. Compare A.R.S. 

12-2702(d)(4) “A person who is representing an organization accredited by the 

board of immigration appeals and who has been accredited by the immigration 

board” with 8 CFR § 292.1   “(4) Accredited representatives. A person representing 

an organization described in § 292.2 of this chapter who has been accredited by the 

Board.” By statute, Arizona relies exclusively upon accreditation by the BIA to 

exempt non-attorneys from the prohibition on the unauthorized practice of 

immigration law and to define the crime of unauthorized practice of immigration 

and nationality law. Accreditation by the Board of Legal Document Preparers is 

simply insufficient to satisfy federal law, which pre-empts state law, and state law 

itself, to the extent one can assume the existence of state power to regulate 

immigration related legal document preparation at all. 
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IV. Conclusion 

No attorney monopoly over immigration and nationality law practice and 

document preparation exists, as has been dramatically fictionalized by opponents 

of the proposed rule change. The Board of Immigration Appeals is officially tasked 

with administering the federal accreditation program for non-attorney 

representatives, as directed by Federal law. Non-attorneys must be accredited by 

the BIA in order to lawfully prepare immigration and nationality documents by the 

federal law. To the extent Arizona may have the constitutional power to regulate 

immigration-related document preparation, an assumption that Petitioners strongly 

controvert, Arizona law mirrors the federal program of accreditation for the 

practice of immigration and nationality law. State accreditation of legal document 

preparation by the Arizona Board of Legal Document Preparers must give way to 

federal law in the realm of immigration and nationality matters. 2

Wherefore the rule change should be adopted. 

 

DATED this 17th day of June, 2013. 

   LAW OFFICE OF REGINA JEFFERIES, P.L.C. 
 

Regina Jefferies 
/s/Regina Jefferies, Esq. 

 

                                                           
2 See Arizona v. United States, 132 S. Ct. 2492, 183 L. Ed. 2d 351, 115 FEP Cases 353 (2012) [2012 BL 157302]; 
cf.  Arizona et al. v. Inter Tribal Council of Arizona, Inc., et al., 570 U.S. _____(2013), 
http://www.supremecourt.gov/opinions/12pdf/12-71_7l48.pdf (last viewed 6/18/2013)(pertaining to the supremacy 
of federal election law). 
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