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Honorable Joseph C. Welty
Criminal Department Presiding Judge
Superior Court of Arizona, Maricopa County
175 W. Madison St.
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Pursuant to Rule 28, Rules of the Supreme Court of Arizona, the Criminal Department Presiding Judge respectfully petitions this Court to amend Rule 12.9 of the Arizona Rules of Criminal Procedure.  
Last year, a rule petition was submitted seeking to amend Rule 12.9 to add a deadline for filing a motion for a new finding of probable cause following remand of a case for new trial (Arizona Supreme Court No. 12-0015). Although the Superior Court in Maricopa County filed a comment in opposition to the rule petition, the petition did highlight a deficiency in Rule 12.9. Currently, there is no timeframe by which the State must either file a complaint to return a case to a county grand jury after the trial court grants a motion for a new finding of probable cause. The case can simply remain pending for an unspecified period after the court has granted a motion for a new finding of probable cause with no action. As a result, the Superior Court in Maricopa County proposes adding a timeline into Rule 12.9. Specifically, the Superior Court in Maricopa County recommends using the timeframe currently in Rule 12.28 for State Grand Jury remands for other remands as well. This would result in adding the following provision to Rule 12.9:

c. Relief. If a motion for a new finding of probable cause is granted under this rule, the State may proceed with the prosecution of the case pursuant to Rule 2, Rules of Criminal Procedure, or by resubmission to the same or a another grand jury. Unless a complaint is filed or a grand jury consideration is commenced within fifteen days after entry of the order granting the motion under this rule, the case shall be dismissed without prejudice.

Adding a timeframe to the rule would allow for better management of these cases, as well as eliminate uncertainty for defendants when a motion for new finding of probable cause is granted. 
For the foregoing reasons, the Criminal Department Presiding Judge of the Superior Court in Maricopa County respectfully requests this Court amend Rule 12.9 to provide a timeframe in which the State must act after the trial court has granted a motion for a new finding of probable cause.
Respectfully submitted this 10th day of January, 2013.


	 
	


	
	Hon. Joseph C. Welty
Criminal Department Presiding Judge
Superior Court of Arizona, Maricopa County
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Phoenix, AZ 85007




Copy delivered this
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Exhibit A

Rules of Criminal Procedure
Rule 12.9. Challenge to grand jury proceedings
[bookmark: I0A59AA12270E11E2B07EFFDCA9174AA9][bookmark: IB9F73B30689B11DD9061ED25A3EB6680][bookmark: IB9ED5021689B11DD9061ED25A3EB6680]
[bookmark: SP;9668000029753]a. Grounds. The grand jury proceedings may be challenged only by motion for a new finding of probable cause alleging that the defendant was denied a substantial procedural right, or that an insufficient number of qualified grand jurors concurred in the finding of the indictment.
[bookmark: IB9F7FE80689B11DD9061ED25A3EB6680][bookmark: IB9ED5022689B11DD9061ED25A3EB6680][bookmark: SP;331f00006c6d3]b. Timeliness. A motion under Rule 12.9(a) may be filed only after an indictment is returned and no later than 25 days after the certified transcript and minutes of the grand jury proceedings have been filed or 25 days after the arraignment is held, whichever is later.
c. Relief. If a motion for a new finding of probable cause is granted under this rule, the State may proceed with the prosecution of the case pursuant to Rule 2, Rules of Criminal Procedure, or by resubmission to the same or a another grand jury. Unless a complaint is filed or a grand jury consideration is commenced within fifteen days after entry of the order granting the motion under this rule, the case shall be dismissed without prejudice.
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