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PETITIONERS’ NOTICE OF SUPPLEMENTAL AUTHORITY



 SEQ CHAPTER \h \r 1
Petitioners hereby submit notice of supplemental authority in support of the Petition to Amend Ethical Rule (ER) 3.8 of the Arizona Rules of Professional Conduct.  Effective July 1, 2012, the New York courts have formally adopted the following rule, which tracks the ABA amendments in substantial part:
    
Rule 3.8

Special Responsibilities of Prosecutors and Other

Government Lawyers
* * *

(c) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor shall within a reasonable time:

(1) disclose that evidence to an appropriate court or prosecutor’s office; or

(2) if the conviction was obtained by that prosecutor’s office,

(A) notify the appropriate court and the defendant that the prosecutor’s office possesses such evidence unless a court authorizes delay for good cause shown;

(B) disclose that evidence to the defendant unless the disclosure would interfere with an ongoing investigation or endanger the safety of a witness or other person, and a court authorizes delay for good cause shown; and

(C) undertake or make reasonable efforts to cause to be undertaken such further inquiry or investigation as may be necessary to provide a reasonable belief that the conviction should or should not be set aside.

(d) When a prosecutor knows of clear and convincing evidence establishing that a defendant was convicted, in a prosecution by the prosecutor’s office, of an offense that the defendant did not commit, the prosecutor shall seek a remedy consistent with justice, applicable law, and the circumstances of the case.

(e) A prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature as to trigger the obligations of sections (c) and (d), though subsequently determined to have been erroneous, does not constitute a violation of this rule.
N.Y. Rules of Prof’l Conduct R. 3.8(c), (d), (e) (2012).
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Electronic copy filed with the Clerk 

of the Supreme Court of Arizona 

this 30th day of July, 2012.



� 	As noted in the Petition, the New York State Bar Association had previously supported the ABA amendments as necessary guidance, but only the New York courts, of course, can amend the rules.   





� 	Appendix (N.Y. Court Notice (July 18, 2012)).





* 	Institutional designation is for identification purposes.  
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