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WILLIAM G. MONTGOMERY
MARICOPA COUNTY ATTORNEY
(FIRM STATE BAR NO. 00032000)

MARK C. FAULL

CHIEF DEPUTY

301 WEST JEFFERSON STREET, SUITE 800
PHOENIX, ARIZONA 85003

TELEPHONE: (602) 506-3800

(STATE BAR NUMBER 011474)

IN THE SUPREME COURT OF THE STATE OF ARIZONA

IN THE MATTER OF: R-12-0018

MARICOPA COUNTY ATTORNEY’S
RESPONSE TO PETITION TO AMEND
COMMENT [3] TO ER 8.4, RULE 42,
ARIZONARULES OF THE SUPREME
COURT

PETITION TO AMEND COMMENT [3] TO
ER 8.4, RULE 42, ARIZONA RULES OF
THE SUPREME COURT

The Maricopa County Attorney hereby submits this comment in support of the Petition to
Amend Comment [3] to ER 8.4, Rule 42, Arizona Rules of the Supreme Court.
, g T#
Respectfully submitted this / f day of May, 2012.

WILLIAM G MONTGOMERY

MARICOPA COUNTY ATTORNEY

Mark C Faull
Chief Deputy
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MEMORANDUM OF POINTS AND AUTHORITIES

The Petition to Amend Comment [3] to ER 8.4, Rule 42, Arizona Rules of the Supreme
Court, would substitute current language in the Comment, which proscribes biased or prejudiced
conduct towards particular members of our community, with language that more appropriately
addresses proscriptions for lawyer conduct for all people with whom the lawyer may come into
contact in the course of client representation.

The current Comment not only relies on inherently subjective language with the terms
“sexual orientation, gender identity or socioeconomic status,” but in purporting to refine those
whom a lawyer may not exhibit bias or prejudice against, the effort only covers a finite list of
classes, thereby segmenting and differentiating our community needlessly. Furthermore, the
current list includes groups which are not recognized as protected classes in Arizona, thus putting
the Rule in possible conflict with other provisions of the law and/or public policy. Additionally, the
list may exclude certain groups and is undoubtedly subject to further calls for revision to be more
inclusive of future as yet undefined groups, as is evident by the State Bar’s most recent 2010 rule
petition, which sought to add “gender expression” to the list.

Let us the take this opportunity to exhibit leadership by recognizing that the basis for
respectful treatment of others, let alone to avoid conduct prejudicial to the administration of justice,
should be based on our shared humanity which needs no further refinement or differentiation.
Recognizing the dignity of all human beings, this Petition alleviates any need or concern for further
revision to add future classes of newly specified group identifiers by protecting each and every
individual against discrimination on as objective and inclusive standard as is possible. The Petition
further gives lawyers more guidance than the current Comment does regarding what type of

conduct would constitute a violation of the Rule. Given the Rules of Professional Conduct’s
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Preamble call for lawyers to “conduct themselves honorably,” guidance for attorneys in how they
should conduct themselves in the course of performing their duties should be clear in order to
permit our self-regulating profession to exercise its responsibility to hold lawyers accountable for
violating standards of conduct. A change that removes parsing of the population and that instead
focuses on objective standards of behavior ought to be preferred as a method of regulating standards
of conduct.

For these reasons, the Maricopa County Attorney supports the changes sought in the Petition
to Amend Comment [3] to ER 8.4, Rule 42, Arizona Rules of the Supreme Court.

Respectfully submitted this /S of May, 2012.

WILLIAM G MONTGOMERY =
MARICOPA COUNTY ATTORNEY
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Mark C. Faull
Chief Deputy




