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IN THE SUPREME COURT

STATE OF ARIZONA
	PETITION TO AMEND ER 3.8, ARIZONA RULES OF PROFESSIONAL CONDUCT (RULE 42, ARIZONA RULES OF THE SUPREME COURT)

	Supreme Court No. R-11-0033
Comment of the State Bar of Arizona on Petition to Amend ER 3.8, Arizona Rules of Professional Conduct (Rule 42 of the Arizona Rules of the Supreme Court)


The petition seeks to amend Ethics Rule 3.8 to impose affirmative duties on prosecutors to disclose and investigate evidence of innocence that they obtain after a defendant has been convicted.  The proposed rule change is a complex one, interacting with both substantive constitutional law regarding the rights of criminal defendants and practical considerations such as the continuing jurisdiction of courts over proceedings that have formally concluded, and the availability of resources to investigate new evidence.

The State Bar takes no position regarding the resolution of these issues but summarizes in this comment the input it has received from its members who practice in the area of criminal law, in the hope that this information will aid the Court in consideration of the petition.  More detailed comments received from the Defense and Prosecution Sections of the Criminal Practice and Procedure Committee are also attached hereto as Appendices A and B.

A. Input of Members in Support of the Petition
Comments from the State Bar membership in support of the petition as submitted have focused on its importance as a public policy matter and its necessity to supplement existing legal and ethical obligations.  The public policy reasons stated in the petition itself are consistent with those submitted to the State Bar by its members and are not repeated here.

With regard to the petition’s necessity, supporters of the petition note that existing procedures do not require prosecutors to disclose exculpatory evidence obtained after the conclusion of criminal proceedings, while limiting defendants from seeking investigation or otherwise reopening proceedings without “good cause” – a standard difficult to meet without disclosure or an investigation being conducted.  See Canion v. Cole, 210 Ariz. 598, 600 ¶ 10, 115 P.2d 1261, 1263 (2005) (finding court’s authority to grant post-conviction discovery requests discretionary rather than mandatory).  Supporters further note that neither the existing ethical rule nor the proposed amendment represent a codification of existing constitutional law but rather an effort to impose separate and additional obligations directed at either avoiding wrongful convictions in the first instance or discovering and remedying those that do take place.

With regard to the specific drafting of the rule, supporters of the petition dismiss concerns that the standard of “new, credible, and material” evidence will create uncertainty that would need to be resolved in the disciplinary process.  Supporters note that “credible” and “material” evidence is a standard regularly used by Arizona courts, the meaning of which is not in dispute.  See, e.g., In the Matter of Tocco, 194 Ariz. 453, 455 ¶ 3, 984 P.2d 539 (1999); Kyles v. Whitley, 514 U.S. 419, 434-38 (1995); Faltin v. State, 17 Ariz. 278, 290, 161 P. 952 (1912).  They also note that any standard will require some judgment on the part of the prosecutor, the reasonableness of which would be subject to consideration in discipline proceedings as would any obligation under the ethical rules.

Lastly, supporters of the petition contend that the burden of disclosing (and, if necessary, investigating) exculpatory evidence is properly placed on prosecutors rather than on defendants or their counsel.  Without an ethical requirement of disclosure and investigation, supporters argue, prosecutors would lack motivation to divert resources from the prosecution of pending cases to the investigation of closed ones.  Prosecutors are also the most likely to know what evidence exists, what has been disclosed, and how undisclosed evidence fits into the overall case.

B. Input of Members Expressing Concerns About the Petition
Comments of members expressing concerns about the petition focus primarily on its practical difficulties and its necessity.  Opponents of the petition express particular concern about the requirement that prosecutors not just disclose evidence to defendants or their counsel but undertake an investigation of that evidence when it comes to light.  They note that prosecutors who engage in post-conviction investigations might thereby be engaging in conduct outside the scope of their prosecutorial duties and thereby lose their otherwise absolute immunity from civil damages for federal civil rights violations.  Compare Imbler v. Pachtman, 424 U.S. 409, 427 & n.25 (1976) (absolute immunity from § 1983 damages for prosecutors performing prosecutorial duties, including pre- and post-trial disclosure of exculpatory evidence), with Houston v. Partee, 978 F.2d 362 (7th Cir. 1992) (prosecutors acting in investigative capacity enjoy only qualified immunity).  In addition, because prosecutors must primarily rely on the investigative efforts of law enforcement officers rather than on their own internal investigators, imposition of an investigation requirement would require additional resources that may not be available to prosecutors absent action by the state or local governments who fund prosecutors’ offices.  The members expressing concerns regarding the petition therefore urge that any change provide only for disclosure, and not investigative, requirements.

Members have also expressed concern that the proposed rule change is unnecessary in light of existing law, which they contend already imposes a duty to disclose exculpatory evidence.  See Thomas v. Goldsmith, 979 F.2d 746, 749-50 (9th Cir. 1992); Canion v. Cole, 210 Ariz. 598, 599, 115 P.3d 1261, 1262 (2005).  The addition of unnecessary material to the Ethics Rules, they contend, has two negative consequences.  First, the use of language different from the standard developed in the caselaw – “credible and material” rather than “clearly exculpatory” – may lead to confusion regarding whether the ethical and constitutional standards are the same or different and how they do or do not overlap.  Second, placing the standard in the Ethics Rules brings its interpretation primarily under the jurisdiction of State Bar disciplinary proceedings, rather than leaving the issue in the court system which has been developing the caselaw regarding disclosure for many years and which does not carry the same specter of professional penalties on individual prosecutors making close calls regarding the nature of new evidence.  Even the disclosure obligation raises practical concerns, they note, because it appears to require prosecutors to disclose exculpatory evidence regarding crimes outside their jurisdiction about which prosecutors may have limited knowledge, making it difficult for the prosecutors to determine whether the new evidence meets the standard of the rule and requires disclosure.

Members expressing concerns about the petition have also noted that Delaware has adopted a different version of the rule that causes fewer concerns because it does not contain an investigation requirement, because of how it handles cross-jurisdictional disclosure, and because its language more closely tracks existing legal standards regarding what constitutes exculpatory evidence.  The Delaware rule reads as follows:

When the prosecutor comes to know of new, credible, and material evidence establishing that a convicted defendant did not commit the offense for which the defendant was convicted, the prosecutor shall, unless a court authorizes delay, make timely disclosure of that evidence to the convicted defendant and any appropriate court, or, where the conviction was obtained outside the prosecutor’s jurisdiction, to the chief prosecutor of the jurisdiction where the conviction occurred.

Delaware Lawyers’ Rules of Professional Conduct 3.8(d)(2); see also id. at cmt. 3 (stating that “[a] prosecutor’s independent judgment, made in good faith, that the new evidence is not of such nature as to trigger the obligation of paragraph (d), even if subsequently determined to have been erroneous, does not constitute a violation of this Rule”).

If the proposed rule is to be adopted in the form proposed, members expressing concern have also suggested that certain clarifications of the proposed language would be appropriate:

· Clarification of the definition of “prosecutor” and whether it includes appellate counsel, post-conviction counsel, or attorneys involved in suits for civil remedies.

· Clarification of the standard “new, credible and material evidence creating a reasonable likelihood that a convicted defendant did not commit an offense” by adding an element of “knows” to each of the conditions.

· Clarification of what actions are required by “undertak[ing] further investigation” or “mak[ing] reasonable efforts to cause an investigation.”
RESPECTFULLY SUBMITTED this ____ day of ________, 2012.

John A. Furlong

General Counsel

Electronic copy filed with the Clerk of the Supreme Court of Arizona this _____ day of __________, 2012,
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