
ARIZONA MULTIJURISDICTIONAL TASK FORCE
Final Recommendations to Board of Governors

February 21, 2003 BOG Meeting
Following 15 months of study, including a March 12, 2002 report to this Board, monitoring and review of the final proposed rules as promulgated by the ABA in August 2002, and an intensive education and outreach program to our bar’s membership over the past six months, Arizona’s MJP Task Force make the following specific recommendations to the Board regarding this issue.
· What is MJP?

The issue of whether and under what circumstances attorneys licensed to practice in non-Arizona jurisdictions (as well as foreign countries) should be permitted to practice law in Arizona.
· Action Item One:  Amend ER 5.5 (Unauthorized Practice of Law)

· See proposed rule amendment, Exhibit “A” attached.  Generally, excludes MJP from the definition of UPL.
· MJP concept proposed by the Task Force on 3/12/02, adopted by this Board on 3/15/02, and adopted by the ABA in 8/02.
· Continues to prohibit establishing an office or other “systematic and continuous presence” in Arizona; also prohibits holding out to the public that the lawyer is licensed here.
· Clarifies that isolated legal services that are undertaken in association with local counsel, related to a pending court proceeding or ADR, or are reasonably related to the lawyer’s home state practice, do not subject the lawyer to UPL liability.
· Also provides that in-house counsel may provide services for their employer, or federal lawyers may provide services allowed under federal law, without violating UPL provisions.
· Adds special Arizona provision requiring disclosure to client of non-admission and informal consent.
· Pro Arguments
· Modernizes the UPL rule to comport with today’s reality that lawyers practice across states lines via phone, e-mail and other such means.
· Strongly endorsed by our bar membership and law practice management commentators.
· Being adopted in a variety of forms across the United States.  
· Con Arguments
· MJP revisions should only apply to states that give reciprocal benefits to Arizona lawyers.
· Task Force Recommendation:


Adopt Exhibit “A” proposed revisions to ER 5.5 and work with Arizona Supreme Court for implementation.
· Action Item Two:  Amend ER 8.5 (Reciprocal Discipline)
· See proposed rule amendment, Exhibit “B” attached.

· Proposed by the Task Force on 3/12/02, adopted by this Board on 3/15/02, and adopted by the ABA in 8/02.

· Provides that a lawyer not formally admitted here, but providing isolated legal services under MJP rules, is subject to discipline here.

· Pro Arguments
· Gives additional authority to State Bar in protecting the public.

· Necessary corollary to ER 5.5 changes to allow reciprocal enforcement of disciplinary rules against lawyers not admitted here.

· Strongly endorsed by our bar membership.

· Being adopted across the United States. 

· Con Arguments
· Don’t change the present system.

· Task Force Recommendations:


Adopted Ex. “B” proposed revisions to ER 8.5 and work with Arizona Supreme Court for implementation.
· Action Item Three:  Admission on Motion Rule
· See proposed rule, Exhibit “C” attached.

· Provides for admission on motion in lieu of taking bar exam in particular circumstances, including, (i) admission in good standing in another state; (ii) graduation from accredited law school; (iii) engaged in active practice for five of past seven years; (iv) proof of good standing in all jurisdictions where admitted; (v) full character and fitness review and approval; and (vi) passing special State Bar course in Arizona law and practice.
· Contrast with MJP in ER 5.5: this is full admission, full dues, full discipline.

· Pro Arguments
· Working in DC and other states
· Adopted by ABA

· No “opening flood gates” problems experienced in other states

· Enhances State Bar revenues and discipline authority

· Recognizes modern reality of mobility of lawyers and clients
· Enhances service to Arizona clients, lessens impediments to hiring lawyer of choice

· Arizona Supreme Court members have voiced approval of general concept
· Con Arguments
· Will lead to “opening the floodgates” of retiring and east coast/midwestern practitioners looking to relocate to Arizona to practice.
· Will dilute the quality of lawyers practicing here.

· Will take work away from Arizona lawyers who passed the bar.

· If adopted, must have reciprocity provision to be effective

· Regional state “compacts” for reciprocal admission will suffice

· Task Force Recommendations:


Adopt Ex. “C” proposed new rule on admission on motion and work with Arizona Supreme Court for implementation.  Continue to consider question of whether reciprocity is necessary.
Exhibit “A”
Amended ER 5.5

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:
(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or
(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

(c)
A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:



(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter.



(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;


(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or



(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

(d)
A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:



(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or



(2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction.

(e)
Any attorney who engages in the authorized multijurisdictional practice of law in the State of Arizona under this rule must advise the lawyer’s client that the lawyer is not admitted to practice in Arizona, and must obtain the client’s informed consent to such representation.

(f)
Attorneys not admitted to practice in the State of Arizona, who are admitted to practice law in any other jurisdiction in the United States and who appear in any court of record or before any administrative hearing officer in the State of Arizona, must also comply with Rules of the Supreme Court of Arizona governing pro hac vice admission.

(g)
Any attorney who engages in the multijurisdictional practice of law in the State of Arizona, whether authorized in accordance with these Rules or not, shall be subject to the Rules of Professional Conduct and the Rules of the Supreme Court regarding attorney discipline in the State of Arizona.


NOTE:  Consider reciprocity requirement for MJP; Task Force is divided on this point.
Exhibit “B”
Amended ER 8.5

RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW

(a)
Disciplinary Authority.  A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.
(b)
Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:



(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and



(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct.  A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.

Exhibit “C”

ADMISSION BY MOTION RULE
1.
An applicant who meets the requirements of (a) through (h) of this Rule may, upon motion, be admitted to the practice of law in this jurisdiction.

The applicant shall:



(a) have been admitted to practice law in another state, territory, or the District of Columbia;



(b) hold a first professional degree in law (J.D. or LL.B.) from a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association at the time the graduate matriculated;



(c) have been primarily engaged in the active practice of law in one or more states, territories or the District of Columbia for five of the seven years immediately preceding the date upon which the application is filed;



(d) submit evidence of a passing score on the Multistate Professional Responsibility Examination as it is established in this jurisdiction;



(e) establish that the applicant is currently a member in good standing in all jurisdictions where admitted;



(f) establish that the applicant is not currently subject to lawyer discipline or the subject of a pending disciplinary matter in any other jurisdiction; and



(g) establish that the applicant possesses the character and fitness to practice law in this jurisdiction.


2.
For the purposes of this rule, the “active practice of law” shall include the following activities, if performed in a jurisdiction in which the applicant is admitted, or if performed in a jurisdiction that affirmatively permits such activity by a lawyer not admitted to practice; however, in no event shall activities listed under (2)(e) and (f) that were performed in advance of bar admission in the jurisdiction to which application is being made be accepted toward the durational requirement:



(a) Representation of one or more clients in the practice of law;



(b) Service as a lawyer with a local, state, or federal agency, including military service;



(c) Teaching law at a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association;



(d) Service as a judge in a federal, state, territorial or local court of record;



(e) Service as a judicial law clerk; or



(f) Service as corporate counsel.


3.
For the purposes of this Rule, the active practice of law shall not include work that, as undertaken, constituted the unauthorized practice of law in the jurisdiction in which it was performed or in the jurisdiction in which the clients receiving the unauthorized services were located.


4.
An applicant who has failed a bar examination administered in this jurisdiction within five years of the date of filing an application under this rule shall not be eligible for admission on motion.


5.
Within six months after being admitted to the state bar under this rule, the applicant shall complete successfully the state bar course on Arizona law and practice designed for admission-by-motion applicants, or an equivalent course approved or licensed by the Board of Governors of the State Bar of Arizona for this purpose.  An applicant who fails to comply with this requirement shall be suspended summarily from membership in the state bar, upon motion by the state bar pursuant to rule 52(d), provided that a notice by certified, return receipt mail of such non-compliance shall have been sent to the member, mailed to the member’s last address of record in the state bar office at least thirty days prior to such suspension, but may be reinstated in accordance with these rules.

NOTE:  Consider reciprocity requirement for Admission on Motion; Task Force is divided on this point.
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