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I.
INTRODUCTION


The State Bar of Arizona Multijurisdictional Practice Task Force is pleased to present this report and set of recommendations to the SBA Board of Governors for review and consideration in connection with the Bar’s plan to forward comments to the American Bar Association regarding the ABA Interim Report of its Commission on Multijurisdictional Practice by March 15, 2002.  This report is the first charge of the Task Force, which was created in November, 2001.  


The issue of whether and under what circumstances attorneys already licensed to practice law in jurisdictions in the United States other than Arizona (as well as foreign jurisdictions) should be permitted to practice law in Arizona is a subject of great interest to our membership.  This issue, often called “multijurisdictional practice” or “MJP,” is of special and timely interest in Arizona because of the burgeoning growth of our state and its attractiveness to lawyers across all experience levels and areas of practice.  It is also an important issue given the rising level of complex, multi-state litigation and transactional practice demanded by a growing base of sophisticated clients doing business or headquartered in our state.  We must balance the paramount importance of the integrity of the legal system and the efficient and just resolution of legal disputes with the fact that the needs of many clients do not stop at state lines, that geographic boundaries do not have the same significance as they did when individual states were first charged with regulating lawyers’ conduct, and that the nature of communications, dispute resolution and delivery of legal services are changing rapidly.
II.
TASK FORCE MAKEUP AND METHODOLOGY 


As mentioned above, the first charge of the Task Force was to study the ABA Interim Report and suggest responses to each of the eight MJP recommendations set forth there.  The second charge of the Task Force is to make recommendations to the Board of Governors for changes that may be appropriate to Arizona’s practice rules relating to MJP, including the entry into a multi-state practice compact, perhaps with New Mexico, Colorado and Utah.  This second charge will be addressed in the coming weeks; this report is limited to review, discussion and recommendations related to the ABA MJP Interim Report only.


The Task Force is comprised of a wide variety of Arizona attorneys, emphasizing geographic and practice diversity.  The Co-Chairs are Steven A. Hirsch, a litigation partner in the international law firm of Bryan Cave LLP, and Professor Myles V. Lynk, the Kiewit Professor of Law and the Legal Profession at Arizona State University College of Law.  Mr. Hirsch has served as President of the Arizona Bar Foundation, the Morris Institute For Justice, a legal services non-profit corporation, and the University of Arizona Law College Association, as well as serving as Litigation Coordinator for his Firm’s Phoenix office.  He is involved in many MJP issues in private practice.  Professor Lynk, besides studying the issue as part of his academic duties, is an active participant in the MJP debate at different levels within the ABA, and is a former President of the District of Columbia Bar.


The Task Force assigned the eight ABA recommendations to subcommittees for intensive study and preparation of draft reports.  The co-chairs addressed recommendations one and eight, related to maintaining state regulation of the profession and establishing an ABA coordinating committee on MJP.  Recommendations two and three, related to multijurisdictional practice and the adoption of “safe harbors” defining acceptable MJP practice, were studied by a subcommittee headed by Leo M. Pruett, Assistant General Counsel for Phelps Dodge Corporation, a multi-national mining and manufacturing company headquartered in Phoenix.  Other members of this subcommittee included Lynda C. Shely, Director of Lawyer Ethics of the State Bar of Arizona, Chair of the ABA Standing Committee on Client Protection and a noted national speaker on ethics and practice issues including MJP; David G. Campbell, a commercial litigator with the Phoenix firm of Osborn Maledon with substantial experience in multi-state complex litigation and representing corporate clients with needs across state lines; Diane Drain, an accomplished solo practitioner in bankruptcy law in Phoenix with broad experience in a number of state and county bar committees and programs; and Waldo W. Israel, a former member of the State Bar Board of Governors with a border practice in Yuma.


Recommendation number four, related to admission by motion, was assigned to a subcommittee chaired by David B. Rosenbaum, Immediate Past President of the Federal Bar Association’s Phoenix Chapter and a commercial litigator with substantial service to the profession and bar also practicing with the Osborn Maledon firm;  Frances L. Johansen, the Unauthorized Practice of Law attorney for the State Bar of Arizona with expertise on UPL issues; and Juan Perez-Medrano, a solo civil litigator in Tucson who serves on the State Bar Committee on Character and Fitness and has experience as a Discipline Hearing Officer.  Recommendations five and six, related to foreign legal consultants and pro hac vice admission, were studied by a subcommittee chaired by Burgess J. W. Raby, a Tempe transactional lawyer with substantial international law experience and practice, and subcommittee members including the Honorable Roslyn O. Silver, United States District Court Judge for the District of Arizona; Christopher D. Thomas of the national law firm Squire Sanders & Dempsey LLP; Matthew J. Yingling, a Phoenix transactional and litigation lawyer with experience in several states and as in-house counsel; and State Bar Member Services Committee Chair and Member Pamela Treadwell-Rubin of Tucson and Helen Perry Grimwood of Phoenix.  As will be detailed in the pro hac vice report below, Pam and Helen were involved in the Task Force’s work because the pro hac vice issue has already been intensively studied by the Member Services committee.


Finally, recommendation number seven, related to reciprocal discipline, was assigned to a subcommittee chaired by Therese L. Martin of the Arizona Attorney General’s office.  Terri is a public lawyer with experience in civil and administrative law litigation who maintains a multi-state practice including reciprocal enforcement of child support and related matters.  Other members of her subcommittee included Elizabeth Feldman, a Phoenix solo practitioner; Professor Theodore J. Schneyer of the University of Arizona James E. Rogers College of Law with expertise on MJP issues; and Allen B. Shayo, General Counsel of the State Bar, with a long-time discipline role at the bar and the state and national levels.


The Task Force and its subcommittees were aided by the results of a membership survey that was distributed via e-mail in January on general MJP issues.  A summary of the results of that survey are attached as Appendix A.  The Task Force appreciates that its time track was short, and that further study and comment by the bar membership of these recommendations, including the final recommendations adopted by the ABA in August of this year, will be necessary and beneficial.


Although the presentation of commentary on each recommendation was initially developed by the subcommittee to which that recommendation had been assigned, this report presents the views of the Task Force as a whole, which met on three different occasions after the initial drafts reports were circulated to discuss and revise them with input from all members.  The Co-chairs authored the final version of this report. 
III.
EXECUTIVE SUMMARY


The Task Force recommends adoption of ABA recommendations one (state regulation of the profession), two (MJP), four (admission on motion, with revisions), five (foreign legal consultants, with revisions), seven (reciprocal discipline) and eight (establishing an ABA coordinating committee on MJP).  The Task Force disagrees with the concept of safe harbors as set forth in recommendation three, and instead advocates the adoption of a modified version of the “common sense” approach to addressing the issue of what is authorized MJP as set forth in the discussion of recommendation three, below.  The Task Force recommends that the Board of Governors ask the ABA Commission to clarify its recommendation six calling for a model and uniform pro hac vice rule, and recommends adoption of recommendation 6.1 (pro hac vice in federal court), with revisions.  The perspectives of the Task Force on the pro hac vice issue as it relates to MJP are offered in its Commentary on recommendation six, below.

IV.
TASK FORCE’S PROPOSED RESPONSES TO ABA RECOMMENDATIONS

A.
Recommendation One:  State Regulation of Lawyers

The ABA Commission’s recommendation one provides as follows:

“The ABA should affirm its support for the principle of state judicial licensing and regulation of lawyers.”

MJP Task Force’s Proposed Response:

The Task Force recommends that the Board of Governors endorse the ABA Commission’s recommendation one, with the further suggestion that the recommendation should read “regulation of the practice of law” rather than “regulation of lawyers.”

Commentary:

This recommendation reaffirms the long history of state licensing and regulation of lawyers in the United States.  The issue, of course, is whether such state-by-state licensing and regulation of lawyers, with the concomitant differences in state licensing requirements and standards of professional conduct, is inimical to promoting the ability of lawyers to practice in multiple jurisdictions.  The ABA Commission notes in its report accompanying this recommendation that it has heard from many organizations and individuals advocating the elimination of geographical restrictions on a lawyer’s ability to practice anywhere in the United States.  These advocates support a system such as exists in the European Union, where lawyers admitted to practice in one member state may establish a practice in another member state with relative ease.

Yet, as the Commission also notes, there is no empirical evidence about how the elimination of jurisdictional restrictions would affect law practice in the United States.  There also is no evidence to support the proposition that clients would be better served by permitting national law practice than by authorizing multijurisdictional practice on a more limited basis.  In addition, the Supreme Court of Arizona has long regulated the profession of law within the State of Arizona.   The Task Force is aware of no sentiment to relinquish this authority, particularly in the absence of any evidence that an alternative form of lawyer licensure and regulation would benefit the public.  Consequently, the Task Force recommends that the Board endorse the recommendation, with the slight change mentioned above.
  The State Bar should support the principle of state judicial licensing of lawyers and regulation of the practice of law, and should further explore within this regulatory context how and under what conditions state licensing authorities should authorize the practice within their jurisdiction of lawyers admitted in another jurisdiction.

B.
Recommendations Two and Three:  Multijurisdictional Practice and Safe Harbors

The ABA Commission’s recommendations two and three (with subparts) provide as follows:

(2) “The ABA should amend Rule 5.5(b) of the Model Rules of Professional Conduct (Unauthorized Practice of Law) to provide that, as a general rule, it is not unauthorized practice of law for a lawyer admitted in another United States jurisdiction to render legal services on a temporary basis in a jurisdiction in which the lawyer is not admitted if the lawyer’s services do not create an unreasonable risk to the interests of a lawyer’s client, the public or the courts.”

(3) “The ABA should adopt proposed Model Rule 5.5(c)-(e) to identify “safe harbors” that embody specific applications of the general principle stated in Recommendation 2.; to identify other appropriate “safe harbors”; and to make clear that, except where authorized by law or rule, a lawyer may not establish an office, maintain a continuous presence, or hold himself or herself out as authorized to practice law in a jurisdiction where the lawyer is not licensed to practice law.”

(3.1) “The ABA should adopt proposed Model Rule 5.5(c)(1) to allow work as co-counsel with a lawyer admitted to practice in the jurisdiction.”

(3.2) “The ABA should adopt proposed Model Rule 5.5(c)(2) to allow lawyers to perform professional services that any non-lawyer is legally permitted to render.”

(3.3) “The ABA should adopt proposed Model Rule 5.5(c)(3) to allow lawyers to perform work ancillary to pending or prospective litigation.”

(3.4) “The ABA should adopt proposed Model Rule 5.5(c)(4) to allow representation of a client in an arbitration, mediation or other ADR setting.”

(3.5) “The ABA should adopt proposed Model Rule 5.5(c)(5) to allow transactional representation, counseling and other non-litigation work.”

(3.6) “The ABA should adopt proposed Model Rule 5.5(c)(6) to allow lawyers to provide temporary services involving primarily federal law, international law, the law of a foreign nation or the law of the lawyer’s home state.”

(3.7) “The ABA should adopt proposed Model Rule 5.5(d)(1) to provide that it is not unauthorized practice of law for a lawyer in another United States jurisdiction to render legal services in a jurisdiction in which the lawyer is not admitted, other than work for which pro hac vice admission is required, if the lawyer is an employee of a client or its commonly owned organizational affiliates.”

(3.8) “The ABA should adopt proposed Model Rule 5.5(d)(2) to provide that a lawyer may perform legal services in a jurisdiction in which the lawyer is not licensed when authorized to do so by federal law or by the law or a court rule.”

(3.9) “The ABA should adopt proposed Model Rule 5.5(e) to prohibit a lawyer from establishing an office, maintaining a continuous presence, or holding out as authorized to practice law in a jurisdiction in which the lawyer is not admitted, unless permitted to do so by law or this rule.”

MJP Task Force’s Proposed Response: The Task Force recommends that the Board of Governors endorse the ABA Commission’s recommendation two.  The Task Force further recommends that the Board comment in opposition to the “safe harbor” approach set forth in recommendation three as a means of defining what constitutes acceptable multijurisdictional practice.  The Task Force’s recommended changes to ER 5.5 to accomplish these goals are attached in Appendix B.

Commentary:

The ABA Commission recommendations and proposed rule revisions serve as a good starting point for the debate over multijurisdictional practice.  The Task Force reviewed other models as well, including the “Common Sense Approach” (prepared jointly by the American Corporate Counsel Association, National Organization of Bar Counsel, and Association of Professional Responsibility Lawyers), and a proposal adopted by the Colorado Supreme Court Rules Committee.  For the reasons described below, the Task Force concludes that a modified version of the Common Sense Approach is preferable to the ABA Commission’s proposal because it provides a more flexible framework for regulating multijurisdictional practice.

Concerns With the ABA Commission’s Proposal
The ABA proposal would amend Rule 5.5 of the Model Rules of Professional Responsibility.  The proposed amendments begin with a general rule (Proposed Rule 5.5(b)).  As applied in Arizona, the general rule would state that a lawyer does not engage in the unauthorized practice of law if (1) the lawyer is admitted to practice in another state, (2) represents a client in Arizona only on a “temporary” basis, and (3) the lawyer’s services in Arizona “do not create an unreasonable risk to the interests of the lawyer’s client, the public, or the courts.”  

The first two criteria of this general rule – being admitted in another state and practicing in Arizona only temporarily – are not controversial.  They have been accepted by virtually everyone who has commented recently on multijurisdictional practice, including the drafters of the Common Sense Approach.  See, e.g., MJP Reports and Recommendations of the Missouri, Colorado and other Bars.  It is the third component of the ABA’s general rule – an attempt to control “unreasonable risk” – that complicates matters.  

The Task Force believes that everyone would agree that lawyers should not create unreasonable risk for their clients, the public, or the courts.  Everyone would also agree that reducing such risk is a laudable goal.  As the ABA proposal demonstrates, however, it is very difficult to address such risk in a rule regulating the unauthorized practice of law.  

The ABA’s general rule does not define the kind of risk contemplated, and provides no guidance on what is or is not “unreasonable risk.”  Without clear definition, applying the general rule would be difficult for the bar, the courts, and out-of-state lawyers who must determine whether their work in Arizona is unauthorized.  For example, does a Kansas lawyer create unreasonable risk when she drafts documents for an Arizona real estate transaction?  What if she is an expert in real estate law generally?  What if she has handled only a few real estate transactions?  Does her work become sufficiently risk-free if she follows Arizona forms?  Can an Oregon lawyer take a deposition in Arizona?  What if the deposition concerns an obscure aspect of Arizona water law?  What if the lawyer is very competent but inexperienced in depositions?  Finding the point at which risk becomes unreasonable, or at which a bar association or court may later conclude that it was unreasonable, can be very difficult.

Apparently recognizing the ambiguity of its general rule, the ABA proposal attempts to provide clarity by identifying several safe harbors that fall within the general rule.  Subpart (c) of the ABA proposal identifies six safe harbors that, according to the rule, “are within paragraph (b)” – that is, within the general rule.  Because subpart (c) expressly incorporates the first two criteria of the general rule by stating that the safe harbors apply only if the work is “performed on a temporary basis by a lawyer admitted and in good standing in another United States jurisdiction,” it makes clear that the safe harbors really address the third component of the general rule – risk to clients, the public, and the courts.  By identifying situations that will always fall within the general rule, the safe harbors presume to identify situations where the visiting lawyer’s work will never create an unreasonable level of risk.  Unfortunately, most of the specified circumstances provide no such assurance, and at least one of them is plainly unnecessary. 

The first safe harbor (Proposed Rule 5.5(c)(1)) applies when a non-Arizona lawyer associates with an Arizona-licensed attorney and the Arizona lawyer “actively participates in the representation.”  This safe harbor makes sense if the goal is to reduce the risk that might be created by a lack of familiarity with Arizona laws and procedures.  This is the least problematic of the safe harbors. 

The second safe harbor (Proposed Rule 5.5(c)(2)) states that a non-Arizona lawyer can perform work in Arizona “that may be performed by a person who is not a lawyer.”  This safe harbor seems entirely unnecessary.  If the work in question can be performed by non-lawyers, then it is not the practice of law and could not constitute the unauthorized practice of law.

The third safe harbor (Proposed Rule 5.5(c)(3)) includes work related to a pending or potential proceeding before a tribunal or administrative agency, provided the lawyer is or will be authorized to engage in the work by the court or agency.  This safe harbor makes sense to the extent it requires non-Arizona lawyers to be authorized to practice in this state by an Arizona court or agency, thereby assuring that the lawyer’s work will be supervised to some extent by the court or agency.  But the rule also permits the non-Arizona lawyer to perform work, potentially extensive work, before being authorized by an Arizona court or agency, and includes no requirement that the non-Arizona lawyer be associated with an Arizona attorney in performing this work.  Such pre-litigation work would seem to create as much risk as any other unsupervised work by an out-of-state lawyer.  If the ABA’s safe harbors are intended to identify categories of work that will never present a risk that is “unreasonable,” then the third safe harbor does not achieve its intended objective.

The same is true of the fourth safe harbor (Proposed Rule 5.5(c)(4)), which permits the handling of matters in arbitration, mediation, or other methods of alternative dispute resolution (“ADR”).  Because the vast majority of ADR procedures are private undertakings that involve no court or agency supervision, and because it cannot be said that ADR proceedings somehow involve less risk than others kinds of law practice, there is nothing in the safe harbor to suggest that it will never present unreasonable risk. 

The fifth safe harbor (Proposed Rule 5.5(c)(5)) permits a lawyer to handle matters for a client from his or her home state, or to handle matters that have a “substantial connection” to his or her home state.  Here again, however, there is no assurance of less risk to clients, the public, or the courts.  The fact that the client is from the lawyer’s home state certainly does not mean that the lawyer is any more competent to handle the matter in Arizona.  Nor does a substantial connection to the lawyer’s home state necessarily make the Arizona work less risky. 

The sixth safe harbor (Proposed Rule 5.5(c)(6)) applies to matters of federal law, international law, laws of foreign nations, or laws of the lawyer’s home state.  While matters arising under the laws of the visiting lawyer’s home state may present less risk because of the lawyer’s presumed familiarity with that law, the fact that a matter is governed by federal law, international law, or the law of another country does not mean that it will present less risk when handled in this state by a non-Arizona lawyer.  

In short, the ABA’s proposed safe harbors do not accomplish their objective.  They do not identify areas of practice that necessarily present less risk to clients, the public, or the courts.  As such, they should not be identified as permanent safe harbors where the risk addressed in the general rule will never be present.  Moreover, in the process of trying to provide clarity for the ambiguous general rule, the safe harbors set forth a complicated series of circumstances that can be confusing and difficult to apply.  

The Task Force concludes that risk reduction should not be the goal of a rule on multijurisdictional practice.  While it is true that Arizona and other states have legitimate reason to be concerned about the competency and qualifications of lawyers who have not passed their bar examinations or their inquiry into character and fitness, attempting to control that risk through a rule on multijurisdictional practice creates the kind of problems seen in the ABA proposal.  The Task Force believes that such risk concerns are better addressed through the disciplinary rules and procedures already in existence, and through assuring that non-Arizona lawyers who practice in this state will be subject to reciprocal discipline in their home states for problems they create here.  Through such procedures and rules Arizona can protect clients, the public, and the courts as it already does for Arizona lawyers.

Once risk reduction is abandoned as a goal of multijurisdictional practice rules, the ABA’s ambiguous general rule is not necessary, nor are the multiple safe harbors designed to bring greater certainty to the general rule.  A far simpler approach can be adopted, one that is easier for bar associations, courts, and lawyers to apply.  The Common Sense Approach allows lawyers admitted and in good standing elsewhere to practice in Arizona on a temporary basis, and provides the desired simplicity and clarity.

Modified Common Sense Proposal

Rather than rely on the ABA-drafted language to define the circumstances in which the multijurisdictional practice is permitted, the Task Force suggests borrowing the tighter language from a model the Colorado Bar developed to prohibit an attorney domiciled in Arizona or having an office in Arizona from practicing law unless licensed by the State of Arizona.  A similar prohibition is placed on one who holds himself or herself out in Arizona as available to represent clients in Arizona, or solicits or accepts clients in Arizona.

Arizona would follow the Common Sense and ABA Commission’s proposals to permit in-house counsel licensed in another jurisdiction to practice permanently in Arizona.

The Task Force understands that the Supremacy Clause of the United States Constitution may require Arizona to permit lawyers to practice before federal courts and federal agencies in this State, even when not admitted to the Arizona bar.  Because some lawyers practicing solely before such courts or agencies may be domiciled in Arizona or may open offices in Arizona, and thereby create the appearance of being Arizona attorneys, the Task Force believes that if such a lawyer is not admitted to practice in Arizona, this fact should be disclosed on all communications so that neither clients nor opposing counsel are misled.

The Task Force recommends adding a requirement that lawyers engaged in any of the foregoing authorized forms of MJP disclose to the client that the lawyer is not licensed in the state of Arizona and that such disclosure result in the client’s informed consent to that representation.  By that disclosure, the client’s attention will be drawn to the lawyer’s lack of Arizona licensure.  

In paragraph (e) of the proposed changes to ER 5.5 (See Appendix B), the Task Force has deleted the language “or counselors at law” from the Common Sense Approach, as unnecessary and possibly confusing.  The remainder of the Common Sense Approach’s language regarding pro hac vice admission should be retained, as well as the provisions recognizing that MJP lawyers must follow the Arizona Rules of Professional Conduct and Rules of the Supreme Court when practicing in Arizona.

The Task Force recommends adding paragraph  (g) to ER 5.5 to explain that a lawyer may engage in the multijurisdictional practice of law in Arizona, pursuant to the requirements of Rule 5.5, only if the lawyer is admitted to practice law in a jurisdiction that  has adopted a rule or statute providing for reciprocal discipline.  It is recognized that this requirement may result in some debate, but is intended to encourage uniform rules among the various states to assure that lawyers practicing in one state will be accountable in their licensing jurisdiction.  It also addresses the “risk” concerns identified in the ABA proposal.

Finally, the Ethical Rule should include a Comment explaining the intent of the domicile and office components of the proposed rule --  that authorized MJP practice in this State, other than practice by in-house lawyers or before federal courts or agencies, should be only temporary.

C.
Recommendation Four:  Admission on Motion

The ABA Commission’s recommendation four provides as follows:

“The ABA should endorse a model “admission on motion” rule consistent with the one proposed by the ABA Section of Legal Education and Admissions to the Bar to facilitate the licensing of a lawyer by a host state if the lawyer has been engaged in active law practice in other United States jurisdictions for a significant period of time.”

MJP Task Force’s Proposed Response: 

The Task Force recommends that the Board of Governors endorse the ABA Commission’s recommendation four related to admission on motion, with the proposed revisions discussed below.  Tables reflecting the status of reciprocity/admission on motion in other jurisdictions are attached in Appendix C.  The Task Force’s recommended rule to accomplish this goal is attached as Appendix D.

Commentary:

Recommendation four of the ABA Commission proposes a model rule under which a lawyer licensed in one jurisdiction may be admitted on motion in another jurisdiction without taking a bar examination in the second jurisdiction.  To qualify for admission by motion, the applicant must: (1) have been admitted elsewhere by bar examination; (2) hold a J.D. or L.L.B. degree from an ABA-approved law school; (3) have been primarily engaged in the practice of law for five of the past seven years in any of the fifty states, D.C., or U.S. territories; (4) have a MPRE score that meets the jurisdiction’s standards; (5) be in good standing in all jurisdictions where admitted; (6) not be subject currently to discipline or a disciplinary proceeding; (7) prove character and fitness; and (8) designate the Clerk of the highest court for service of process.  The proposed model rule defines “active practice of law” to include representing clients in private practice, teaching law at an ABA approved school, serving as a judge, serving as a law clerk (after bar admission) and serving as corporate counsel.

Reasons To Support The Proposal
The Task Force agrees with the reasons advanced by the ABA Commission in support of its proposed model rule.  Lawyers no longer tend to remain in a single jurisdiction for their entire careers.  Lawyers move from one state to another with much greater frequency today, for many different reasons.  Some relocate at the request of their corporate or government employers.  Others move to assist the national law firms with which they are associated.  Still others move to better serve their existing private clients.  Many move for career advancement with new employers.  Lawyers often move for purely personal reasons.

Barriers to admitting out-of-state lawyers, such as Arizona’s requirement that all new applicants sit for the bar examination, impede this mobility and may reduce a client’s ability to retain counsel of their choice.  The Task Force sees no legitimate reason to impose a bar examination requirement on experienced practitioners who have remained in good standing in other jurisdictions.  Indeed, our research uncovered no articulated justification for Arizona’s examination requirement, which dates back to 1925. We can only surmise that the requirement is a relic of another time, when movement between states was less common, state laws were less uniform, and business was more local in nature.

The Task Force believes that admission on motion will not only facilitate national mobility, it also may benefit Arizona consumers and will aid the State Bar’s discipline function. It may help consumers by increasing the rolls of lawyers willing to donate time to pro bono representation or to handle cases on a reduced fee basis to low and middle-income clients.  Lawyers who move to Arizona after retirement, and who now have no financial incentive to sit for the bar examination, might seek admission on motion if this would enable them to handle pro bono or reduced fee matters.  Admission on motion would assist the State Bar’s discipline function by bringing into the open at least some lawyers who otherwise would practice on an unauthorized basis.  If those lawyers became members of the Arizona Bar, the Bar’s caseload of UPL matters would decline and its ability to impose discipline for other infractions would be enhanced.

By requiring all applicants to sit for examination, Arizona is in the minority.  Most states allow admission by motion, although some do so only on a reciprocal basis.  (See Appendix C.)  The Task Force believes that Arizona should come into conformity with the majority of states.  If the ABA approves the Commission’s recommendation, we suspect that the majority may grow.

The Task Force does not think that Arizona should limit admission on motion to lawyers on a reciprocal basis.  Admission on motion makes sense on its own merit.  Arizona should not restrict the benefits of admission on motion to those lawyers who happen to move to this state from jurisdictions that have reciprocity.

Recommended Revisions To the Recommendation
Therefore, the Task Force recommends that the ABA Commission’s recommendation be revised in the following two ways:

1.
Mandatory CLE.  Because significant differences still exist in local law and practice, admission on motion should require applicants to complete successfully, within six months of admission, a meaningful and substantive Bar-sponsored CLE course that addresses local law issues.  The teaching method might be modeled after the State Bar’s professionalism course, which is regulated tightly by the Bar, relies upon approved course materials, and uses an interactive method that makes it difficult for students to attend without absorbing the substance of the material.  Presumably, the course could be taught in a one-day seminar, and cover such matters as local discovery rules, statutes of limitations, community property and Arizona family law issues.  Perhaps the course could offer different sections focused on the applicant’s area of practice, but this would be a matter for future planning.  The Task Force considered whether the proposed CLE course should include an examination, but the Task Force was concerned that such a requirement would eliminate the ability of Arizona lawyers to be admitted reciprocally by motion in states that permit such admission only for lawyers from states that allow admission by motion without an examination.

2.
Agent for Service of Process.  The proposed model rule contains a requirement that the applicant designate the Clerk of the highest court as agent for service of process.  Arizona has no similar requirement for other applicants or for members of the bar.  The Task Force sees no reason to create a different rule for those admitted on motion.   

D.
Recommendation Five:  Foreign Legal Consultants

The ABA Commission’s recommendation five (with subpart) provides as follows:

(5) “The ABA should encourage jurisdictions that have not adopted a foreign legal consultant rule to do so consistent with ABA policy.

(5.1) “The ABA should amend either its Model Rule for the Licensing of Legal Consultants or Rule 5.5 of the Model Rules of Professional Conduct to identify circumstances where it is not unauthorized practice of law for a lawyer admitted in a non-United States jurisdiction to perform services for a client in a United States jurisdiction.”

MJP Task Force’s Proposed Response:

The Task Force recommends that the Board of Governors endorse the ABA Commission’s recommendation five related to foreign legal consultants, with the revisions discussed below. 

Commentary:


The ABA Commission encourages jurisdictions that have not adopted a foreign legal consultant rule to do so.  The Commission further recommends that circumstances should be identified when it is not the unauthorized  practice of law for a lawyer admitted in a non-United States jurisdiction to perform services for a client in a United States jurisdiction.  Finally, the Commission requests guidance as to whether these circumstances should be identified through either an amendment to the ABA’s current version of the Model Rule for the Licensing of Foreign Legal Consultants (the “Model FLC Rule”) or an amendment to Rule 5.5 of the Model Rules of Professional Conduct, and attaches a proposed amendment to the Model Rule to its Interim Report. 


The Task Force recommends support for recommendation five, but recommends that the safe harbors proposed by the ABA Commission in the form attached as Appendix L to the Commission’s Interim Report be rejected.  The Task Force further recommends that Rule 5.5 of the Model Rules of Professional Conduct be amended to provide that an attorney admitted in a non-United States jurisdiction may engage in the practice of law in a United States jurisdiction on a temporary basis only when legal services are rendered with respect to the laws of that attorney’s home jurisdiction and subject to the additional restrictions as are imposed on out-of-state attorneys from the United States, provided that those restrictions do not violate the United States’ foreign trade obligations.  If, however, it is determined that those restrictions do violate the United States foreign trade obligations, then the Task Force recommends the adoption of a narrowed version of the safe harbors proposed by the ABA Commission.

Status of the Model FLC Rule in Arizona

Effective from December 1, 1994, Arizona adopted a modified version of the Model FLC Rule as Supreme Court Rule 33(f) (the “Arizona FLC Rule”).  To date, the Task Force is advised by State Bar staff that there have been only two practicing attorneys who have availed themselves of the Arizona FLC Rule, and there currently is only one practicing attorney registered under the Arizona FLC Rule.  The other practicing attorney registered under the Arizona FLC Rule currently is suspended for nonpayment of dues.  The Task Force is advised that neither of the foreign legal consultants have had any disciplinary complaints made against them.


Approximately 24 other jurisdictions have adopted the Model FLC Rule or a rule similar to the Model FLC Rule.  The Arizona FLC Rule differs from the Model FLC Rule in a number of substantive ways, some of which make the Arizona FLC Rule easier to comply with than the Model FLC Rule, and some of which have the opposite effect.

Identification of Circumstances When Foreign Lawyer Is Permitted To Perform Service for a Client in a United States Jurisdiction


The ABA Commission’s proposed amendment addressing foreign lawyers, attached to the Interim Report as Appendix L (the “Appendix L Amendment”), proposes six limited situations in which a lawyer admitted only in a non-United States jurisdiction may temporarily perform services within a United States jurisdiction without engaging in the unauthorized practice of law.  These amendments substantially mirror the “safe harbor” provisions discussed in recommendation three, above.  In evaluating them, the principal concern of the Task Force was that non-United States lawyers not be permitted to engage in activities in Arizona on a broader basis than lawyers admitted in other United States jurisdictions would be.  A further concern of the Task Force was with the difficulties of ensuring effective discipline of non-United States lawyers.  Consequently, the Task Force recommends that the proposed changes to Rule of Professional Conduct 5.5 be expanded to be applicable to lawyers from non-United States jurisdictions only to permit such lawyers to engage in the practice of law in Arizona on a temporary basis in those situations when the principal substantive issue involved is governed by the laws of a jurisdiction in which the non-United States lawyer is admitted.  Specifically, the Task Force recommends that:

(1)
a modified and abbreviated form of the safe harbors included in the Appendix L Amendment, in the form attached as Appendix E, be adopted as a new sub-paragraph (3) in paragraph (b) of the Task Force’s proposed changes to ER 5.5 (as set forth in Appendix B);

(2)
paragraph (e) of that changed Rule be modified to clarify that attorneys must be licensed in a United States jurisdiction to be admitted pro hac vice; and

(3)
paragraph (g) of that changed Rule be amended by adding the phrase, “Except as permitted by paragraph (b)(3) of this Rule,” at the beginning of that paragraph.

E.
Recommendation Six:  Pro Hac Vice Admission
The ABA Commission’s recommendation 6 (with subpart) provides as follows:

(6) “The ABA should endorse a model pro hac vice rule consistent with the one under development by the ABA Section of Litigation, the ABA Section of Torts and Insurance Practice and the International Association of Defense Counsel, to govern the admission of lawyers to practice before state courts and government agencies pro hac vice in jurisdictions in which the lawyers are not licensed.”

(6.1) “With respect to pro hac vice admission in federal district court, the ABA should renew its support, in accordance with ABA policy adopted in 1995, for “efforts to lower barriers to practice before U.S. District Courts on state bar membership by eliminating state bar membership requirements in cases in U.S. District Courts, through amendment of the Federal Rules of Civil and Criminal Procedure to prohibit such local rules.”

MJP Task Force’s Proposed Responses:  The ABA’s recommendation six is very general and non-specific.  Therefore, the Task Force recommends that the Board of Governors ask the Commission to provide additional conceptual guidance regarding the elements that should be included in a proposed pro hac vice rule.  To the extent that “a handful of states” are believed to be too restrictive in their pro hac vice rules, the Commission should identify the types of restrictions that it believes are overly restrictive and explain how such restrictions could be eliminated or otherwise addressed under a proposed pro hac vice rule. Further, the Task Force recommends adoption of the ABA Commission’s recommendation 6.1, so long as it is rewritten to confirm a requirement of admission to at least one state bar, though not necessarily that of the state in which the District is located, as a condition of admission to practice before that District Court.

Commentary:


In recommendation six, the ABA Commission recommends that the ABA endorse a model pro hac vice rule consistent with rules under development by several ABA Sections.  A draft of a rule apparently drafted by the International Association of Defense Counsel is attached to the ABA Commission report as Appendix M.  The Commission states that several of its sections, including the Section of Litigation and the Torts and Insurance Practice, are collaborating with the IADC to refine the initial proposal.  


The Commission reports that every jurisdiction allows out-of-state lawyers to seek authorization to appear pro hac vice, and that many administrative agencies do.  Most do not allow out-of state lawyers to practice regularly in the jurisdiction, require applicants to show knowledge of and compliance with local rules of conduct and practice, and require participation of a sponsoring or local counsel.  


The Litigation Section of the ABA reports that pro hac vice procedure is generally adequate, but that “more uniform pro hac vice procedure” would be preferable.  The Commission suggests that “unduly restrictive provisions that exist in a handful of states” should be eliminated and that there should be increased consistency of practice from state to state.  Unfortunately, the report does not identify the types of restrictions that it has identified as unduly restrictive in the handful of states.


During its discussion of this recommendation, members of the Task Force expressed many different views concerning pro hac vice procedure and the similarities and differences between the model rule promoted by the ABA Commission and the recent adoption of a new pro hac vice in Arizona.  As of the date of this report, the new Arizona rule has been suspended and is under review by the Arizona Supreme Court.   Several members of the Task Force expressed the view that Arizona’s new pro hac vice rule is fundamentally inconsistent with the concept of MJP and the other recommendations of the ABA Commission.  Others expressed the view that the new Arizona rule is not substantially different than the ABA proposed rule.  Since the Commission’s proposed pro hac vice rule is not final, and the new Arizona rule is currently under review, the Task Force sees no value in attempting a detailed comparison between the two.  


The Task Force is of the view that lawyers who appear on behalf of clients in courts of different states, and their clients, would benefit both from the elimination of unduly restrictive provisions on pro hac vice practice and from increased consistency of practice from state to state, consistent with the concept of MJP.  On a conceptual level, some members of the Task Force were of the view that pro hac vice rules in each state should be tailored to the needs and administrative structure of that state’s system for regulating the practice of law in the state.  Under this view, a statement of agreed-upon key principles and elements for pro hac vice rules would be more helpful and productive than attempting to craft a one-size-fits-all, universal model rule for all states that ignores the administrative and procedural differences among states.



Because the Member Services Committee of the State Bar of Arizona has already exhaustively studied the pro hac vice issue, and the Board of Governors has already debated and adopted the new Arizona rule, which is now under review by the Arizona Supreme Court, the Task Force felt that it must decline to offer a specific recommendation regarding the ABA Commission’s recommendation six.  

In recommendation 6.1, the ABA Commission recommends that the ABA “eliminat[e] state bar membership requirements in cases in U.S. District Courts, through amendment of the Federal Rules of Civil and Criminal Procedure to prohibit such local rules.”  The recommendation is poorly written and contains an apparent inadvertent flaw.  Taken literally, this recommendation would prohibit U.S. District Courts from requiring admission to any state bar.  In other words, the recommendation, as presently worded, would allow lawyers to practice in federal court without being a member of any state bar.  The federal court system relies on the basic examination and character and fitness requirements imposed by the various state bars.  The recommendation should be rewritten to confirm that it contains a requirement of admission to at least one state bar, though not necessarily that of the state in which the District is located, as a condition of admission to practice before that District Court; with this suggestion, the Task Force recommends that the Board of Governors endorse recommendation 6.1.

F.
Recommendation Seven:  Reciprocal Discipline

The ABA Commission’s recommendation seven (with subparts) provides as follows:

(7) “The ABA should amend Rule 8.5 of the Model Rules of Professional Conduct (Disciplinary Authority; Choice of Law), and adopt and promote other measures to enhance professional regulation and disciplinary enforcement with respect to lawyers who, pursuant to the above recommendations, practice law in jurisdictions other than those in which they are licensed.”

(7.1) “The ABA should amend Rule 8.5 of the Model Rules of Professional Conduct in order to better address multijurisdictional law practice.”

(7.2) “The ABA should amend the Rules 6 and 22 of the Model Rules of Disciplinary Enforcement to promote effective disciplinary enforcement when lawyers engage in multijurisdictional practice of law and should renew efforts to encourage states to adopt Rule 22, which provides for reciprocal discipline.”

(7.3) “The ABA should take steps to promote interstate disciplinary enforcement mechanisms.”

MJP Task Force’s Proposed Response: 

The Task Force recommends that the Board of Governors endorse the ABA Commission’s recommendation seven related to reciprocal discipline.  The Task Force also recommends that the ABA Commission address certain other issues noted below before it makes a final recommendation to the ABA’s House of Delegates later this year.  Proposed revisions to ER 8.5 to accomplish these objectives are set forth in Appendix F.


Commentary:

Overview

The Commission recommends that Rule 8.5 of the Model Rules of Professional Conduct (Disciplinary Authority; Choice of Law) be amended to address discipline authority over the practice of law by attorneys not licensed in the jurisdiction in which they are practicing.  The Commission seeks to effectively regulate lawyers who practice outside their “home states” (where licensed), and to have sanctions available both against lawyers who “do unauthorized work outside their home states and against those who violate rules of professional conduct when they engage in otherwise permissible interstate law practice.”

The specific recommendations include:  (1) lawyers being subject to a sanction in a jurisdiction where they commit the misconduct even if they are not licensed there; (2) the home state jurisdiction respecting the disciplinary decisions of other U. S. jurisdictions; and (3) the ABA promoting national registration of attorneys and the use of its National Lawyer Regulatory Data Bank as a repository for disciplinary information.

Specific Recommendations in 7.1

The Commission seeks to amend Model Rule 8.5(a) (as proposed by the Ethics 2000 Commission of the ABA) as follows:  “A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer renders or offers to render any legal services in this jurisdiction.”  Thus, an attorney’s misconduct could be punishable in the “host state” (where he/she engages in the practice of law but is not licensed).

A comment to Model Rule 8.5 would also be added to read:  “Extension of the disciplinary authority of this jurisdiction to other lawyers who render or offer to render legal services in this jurisdiction is for the protection of the citizens of this jurisdiction.”

7.1 also would provide, as to choice of law, that: (1) the law of the jurisdiction where a tribunal hears a matter applies (for court or administrative law proceedings); and (2) as to other activities, “the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct.  A lawyer is not subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.”  The “predominant effect” language is meant to provide “a safe harbor for lawyers who act reasonably in the face of uncertainty.”  The predominant effect of pre-litigation conduct, for example, could be where the conduct occurred, where the tribunal ultimately sits, or even in another jurisdiction entirely.  Although not entirely clear, this does afford some flexibility as to choice of law.

This choice of law provision would also apply to “lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.”

Specific Recommendations in 7.2
Recommendation 7.2 states that lawyers engaged in law practice in multiple jurisdictions would be subject to “meaningful sanctions for misconduct committed outside the jurisdictions in which they are licensed.”  Since the host jurisdiction would have a limited array of sanctions at its disposal for an attorney who is not licensed in its jurisdiction, a home jurisdiction should be able to enter meaningful sanctions even though the conduct occurred outside of its boundaries.  The Task Force notes that 7.2 does not recommend identical discipline (although Arizona’s Supreme Court Rule 58(c) currently calls for that if an attorney is disciplined in another jurisdiction and the matter is referred to the State Bar for action).  There are many problems that arise with language requiring “identical discipline,” as the sanctions imposed in the host state may not even exist in the home state, such as private censure or fines. 

Accordingly, the Task Force recommends that the Commission define or elaborate upon the types of “sanctions” available to be imposed and provide more specific recommendations as to when the imposition of fines may be appropriate.

The word “jurisdiction” replaces the word “state” in proposed changes to Model Rules 6 and 22.  It may be worth clarifying whether territories or tribes are included in that definition.

The Task Force notes that the bases upon which a respondent may object to comparable or meaningful discipline being imposed in the home state include the following: 

(1)
The procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of due process; or 

(2)
Based on the record created by the jurisdiction which imposed the discipline, there was such infirmity of proof establishing the misconduct as to give rise to the clear conviction that the court could not, consistent with its duty, accept as final the conclusion on that subject; or 

(3)
The discipline imposed would result in grave injustice or is offensive to the public policy of the jurisdiction; or 

(4)
The reason for the original transfer to disability inactive status no longer exists.  [This reference to disability status is important in that Arizona’s current Supreme Court Rule 58 does not touch upon disability issues at all and probably should.]  

The Task Force highlights that the existing ABA Rule 6 “defense” against reciprocal discipline, that “the misconduct established warrants substantially different discipline in this state,” is arguably replaced by “[t]he discipline imposed would result in grave injustice or is offensive to the public policy of the jurisdiction.”  The Task Force believes that the new language provides more guidance and is a better reasoned basis for not imposing “meaningful” discipline.  

The bottom line of the 7.2 recommendations is that home states reciprocally enforce another jurisdiction’s disciplinary decision.  Specifically, Rule 6 of the Model Rules for Lawyers Disciplinary Enforcement would add language which makes attorneys not licensed in a jurisdiction but who practice law, render, or offer to render any legal services subject to the jurisdiction of that state court for disciplinary purposes.

The changes to Rule 22 would specifically state that reciprocal discipline is imposed based upon the record created in the other jurisdiction that imposed the discipline.  A significant public policy reason for imposing reciprocal discipline in a home state without a full de novo proceeding is to protect the public.  Any unnecessary delays that expose innocent clients to harm are not justifiable.  [The Task Force notes that it would be the burden of a respondent to obtain any actual testimony/transcript and exhibits as the record imparted to other jurisdictions is generally in the nature of the pleadings relating to the disciplinary proceeding.]  The Task Force also recommends that the ABA provide that the standard of proof in all jurisdictions be one of clear and convincing evidence in attorney disciplinary proceedings.

A key recommendation in 7.2 is that “the home jurisdiction may impose a different disciplinary sanction from that imposed by the host jurisdiction”.  This is based upon possible conflicts in public policy between jurisdictions.

Specific Recommendations in 7.3

The ABA currently has a National Lawyer Regulatory Data Bank (Data Bank) which serves as “a national clearinghouse for information about lawyers publicly disciplined for misconduct.”  The Data Bank’s purpose is to facilitate the imposition of reciprocal discipline and to deter lawyers who are suspended or disbarred in one state from coming into or continuing to practice in others.  If lawyers choose not to become licensed in one jurisdiction, even though they have been suspended or disbarred in another, in states without an authorized practice of law statute or rule, there is little that can be done to deal with these individuals.  Additionally, there are some states that do not report information to the Data Bank.  A further problem is posed by the fact that all states may not have similar types of discipline or common terminology for the same discipline.  These issues should be addressed so that terms and sanctions are defined and clear.  All jurisdictions should be encouraged to report to the Data Bank.  The specific recommendations are: (1) that the Data Bank “be funded adequately” to permit automation and dissemination of reciprocal discipline/disability information, and (2) that “the ABA and regulatory officials in each jurisdiction establish a system of assigning a universal identification number to each lawyer licensed to practice.”  The Task Force recommends that if other funding cannot be obtained, it be a cost to the profession of setting up such a system that allows for rapid dissemination of disciplinary information to other jurisdictions.  

A further recommendation of the Commission is that the highest court in each jurisdiction require lawyers licensed in that jurisdiction to “register annually with the agency designated by the Court stating all of the jurisdictions in which they are licensed to practice law, and . . . immediately report to the agency designated by the Court changes of law license status in other jurisdictions such as admission to practice, discipline imposed, or resignation.”  Although Arizona does ask lawyers to provide this information on their annual dues’ renewal forms, there is no requirement to do so and no penalty for failing to do so.

The Commission further recommends that the “ABA . . . provide adequate technological support to permit direct on-line reporting to the ABA National Lawyer Regulatory Data Bank of public regulatory actions involving lawyer’s licenses by reporting agents designated by each jurisdiction’s highest court.”  The ABA would also provide the technological support on any website dealing with the Data Bank.  Data input on the website could include the lawyer’s name, date of birth, registration/identification number, regulatory actions involving the lawyer’s license and links to state websites containing lawyer regulatory data.  

The Task Force recommends that the ABA consider making malpractice judgment information available in the Data Bank (perhaps noting that the matter is on appeal, if applicable).  Plaintiff’s counsel could be the responsible reporting person to the state bar/Supreme Court in which the judgment is entered.  If this were done, an individual considering retaining an attorney would have a much better picture of possible issues involving the attorney.

G.
Recommendation Eight:  Coordinating Committee on MJP

The ABA Commission’s recommendation eight provides as follows: 

“The ABA should establish a Coordinating Committee on Multijurisdictional Practice to monitor changes in law practice and the impact of regulatory reform, and to identify additional reform that may be needed.” 

MJP Task Force’s Proposed Response: 

The Task Force recommends that the Board of Governors endorse the Commission’s recommendation eight.

Commentary:

Under this recommendation, after the ABA acts on the Commission’s final recommendations, the follow-up work required to implement those recommendations, monitor their effect and identify any further steps that might be required to implement whatever decisions are made by the ABA will be undertaken by a new Coordinating Committee on Multijurisdictional Practice.  The Commission recommends that this Coordinating Committee be established within the ABA’s Center for Professional Responsibility.  The Commission views this committee as being a continuing, institutional advocate for multijurisdictional practice within the ABA after the Commission completes its work.  The Task Force thinks that the establishment of such an institutional advocate for MJP has merit.

There is a continuing need for a committee on multijurisdictional practice within the ABA, and it should properly be located within the Center for Professional Responsibility.  Such a committee will help the ABA develop and maintain its expertise and experience on multijurisdictional practice, and will oversee the implementation of the ABA’s policy on this subject.  Perhaps most importantly, however, this new committee will serve as a resource for state licensing and regulatory authorities that must continue to address this issue for the foreseeable future.  When the Commission completes its work, there will be no other existing entity within the ABA that is charged with this responsibility.

V.
CONCLUSION

The State Bar of Arizona Multijurisdictional Practice Task Force is pleased to submit this report to the State Bar of Arizona Board of Governors, and recommends that the Board take such steps regarding the ABA MJP Commission recommendations as are set forth above.
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APPENDIX A

SUMMARY OF JANUARY MJP SURVEY RESULTS 

(as of 2/9/02)
Total Responses Received







65


Support







34



Admission on Motion (specifically)


5



Safe Harbors (specifically)



6


Oppose







14

No Stated Support or Opposition But Suggestions


 7

Offered re Rules/Regs/Exam/etc.

Interested in Learning More (general)



 1

Request to Be Removed From Listserv or



 7

Notification of New Email Address (no other

comment provided)

Could Not Access ABA Link (Report) (either


 2

mailed hard copy or put member in contact with

List Administrator)

ABA Delegate Declined to Comment at This Time


 1

Due to Scheduled Upcoming Vote By House

APPENDIX B

MJP TASK FORCE
PROPOSED CHANGES TO RULE OF PROFESSIONAL CONDUCT 5.5

5.5 Unauthorized practice of law

(a) A lawyer shall not:

(1)(a) practice law in a jurisdiction where doing so violates the regulation of the legal profession in that jurisdiction; or

(2)(b) assist a person who is not a member of the bar in the performance of activity that constitutes the unauthorized practice of law. 

(b)The authorized multijurisdictional practice of law in the State of Arizona is defined as set forth in sub-paragraphs (1) and (2) below:


(1)The practice of law by an attorney who is not admitted to practice in the State of Arizona, but who practices law in the State of Arizona, and who is admitted to practice law in any other jurisdiction in the United States, and who is a member of the bar and in good standing in all courts and jurisdictions where he or she has been admitted, unless such person:

(A)  establishes domicile in the State of Arizona; or

(B)  establishes a place for the regular practice of law in the State of Arizona from which such person holds him or herself out for engagement by the public; or

(C)  solicits and accepts clients in Arizona.

(2) The practice of law by an attorney who is not admitted to practice in the State of Arizona, but who practices law in the State of Arizona and who is admitted to practice law in any other jurisdiction in the United States, and who is a member of the bar and in good standing in all courts and jurisdictions where he or she has been admitted, if such attorney’s practice of law is: 

(A) limited to acting as in-house counsel for a single client, and the attorney has  advised such client of the status of his or her license, or 

(B) limited to the practice of federal law before federal agencies or courts, as authorized by law or court rule, and discloses on all communications the federal law limitations on his or her practice in this jurisdiction.

(c) Any attorney who engages in the authorized multijurisdictional practice of law in the State of Arizona under this rule must advise the lawyer’s client that the lawyer is not admitted to practice in Arizona, and must obtain the client’s informed consent to such representation.

(d) Authorized multijurisdictional practice does not constitute the unauthorized practice of law as otherwise defined in the State of Arizona.

(e) Attorneys not admitted to practice in the State of Arizona, who are admitted to practice law in any other jurisdiction in the United States and who appear in any court of record or before any administrative hearing officer in the State of Arizona, must also comply with Rules of the Supreme Court of Arizona governing pro hac vice admission.

(f) Any attorney who engages in the multijurisdictional practice of law in the State of Arizona, whether authorized in accordance with these Rules or not, shall be subject to the Rules of Professional Conduct and the Rules of the Supreme Court regarding attorney discipline in the State of Arizona.

(g) An attorney may engage in the multijurisdictional practice of law in the State of Arizona pursuant to this rule only if the lawyer is admitted to practice law in a United States jurisdiction that has adopted a rule or statute or otherwise maintains procedures  that provide for reciprocal enforcement of disciplinary findings and sanctions issued in the State of Arizona as defined in ER 8.5.

Comment
[1] The definition of the practice of law is established by law and varies from one jurisdiction to another.  Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons.  Paragraph (b)(a)(2) does not prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work.  See ER 5.3.  Likewise, it does not prohibit lawyers from providing professional advice and instruction to nonlawyers whose employment requires knowledge of law; for example, claims adjusters, employees of financial or commercial institutions, social workers, accountants and persons employed in government agencies.  In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.

[2] The provisions of subparagraph (b)(1) are intended to communicate that the authorized multijurisdictional practice of law in Arizona by lawyers licensed to practice in other jurisdictions pursuant to paragraph (b)(1) should be on a temporary basis and not a regular course of practice.  Lawyers wishing to practice in Arizona on a regular basis should seek admission to the Arizona bar.

APPENDIX C

TABLES REFLECTING STATUS OF RECIPROCITY/ADMISSION ON MOTION IN OTHER U.S. JURISDICTIONS 

	Jurisdiction 

 
	Reciprocity? 

 
	Major Conditions (Other conditions apply) 

 

	Alabama
	No
	not applicable

	Alaska
	Yes
	Other states have to reciprocate for Alaska lawyers

	American Samoa
	No
	not applicable

	Arizona
	No
	not applicable

	Arkansas
	No
	not applicable

	California
	No
	Shorter bar examination for lawyers in good standing in another state for at least four years prior to application for admission in California

	Colorado
	Yes
	Other states have to reciprocate for Colorado lawyers

	Connecticut
	Yes
	Other states have to reciprocate for Connecticut lawyers

	Delaware
	No
	not applicable

	Florida
	No
	not applicable

	Georgia
	No
	not applicable

	Guam
	No*
	Temporary admission for maximum of three years for lawyers admitted in other U.S. jurisdictions for purposes of working for Government of Guam, Guam Legal Services Corporation or United States

	Hawai'i
	No
	not applicable

	Idaho
	No
	Lawyers who have actively practiced law at least five of the last seven years immediately preceding their applications for admission to practice law in Idaho do not have to take and pass the Multistate Bar Examination, but must take and pass the remainder of the Idaho bar examination; reciprocity rule for certain Oregon and Washington lawyers went into effect 10-1-01

	Illinois
	Yes
	Other states have to reciprocate for Illinois lawyers

	Indiana
	No*
	Lawyers who have practiced law five years of the seven years immediately preceding their applications for admission to practice law in Indiana can be provisionally admitted to practice without taking and passing the Indiana bar examination

	Iowa
	No*
	Lawyers who have practiced law five full years of the seven years immediately preceding their applications for admission to practice law in Iowa can be admitted to practice without taking and passing the Iowa bar examination

	Kansas
	No
	not applicable

	Kentucky
	Yes
	Other states have to reciprocate for Kentucky lawyers

	Louisiana
	No
	not applicable

	Maine
	No
	Shorter bar examination for lawyers in good standing in another state for at least three of the preceding five years prior to admission to practice law in Maine; shorter bar examination for lawyers in good standing in another state depending on passing score on MBE within sixty-one months of the current administration of the Maine bar examination.

	Maryland
	No
	not applicable

	Massachusetts
	No*
	An applicant must have been admitted in another state, district or territory for at least five years prior to application for admission to practice law in Massachusetts and be in good standing in each such state, district and territory. An applicant must be a graduate of a law school which at the time of graduation  was approved by the American Bar Association or was authorized by a state statute to grant the degree of bachelor of laws or juris doctor.

	Michigan
	No*
	Lawyers who have actively practiced law for three of the five years preceding their applications for admission to practice law in Michigan can be admitted to practice without taking and passing the Michigan bar examination

	Minnesota
	No*
	Lawyers who have been, as their principal occupation, actively and lawfully engaged in the practice of law in another jurisdiction for at least five of the seven years immediately preceding application may be admitted without examination; other lawyers may be admitted based on a minimum passing score on the Multistate Bar Examination if they apply within two years of the date they passed that test in another jurisdiction.

	Mississippi
	No
	Mississippi has a very limited reciprocity admission rule applicable to lawyers from other states who have practiced at least five years. These lawyers can be admitted to practice upon taking and passing an attorney's examination. The state a lawyer is coming from must offer admission on similar conditions to Mississippi lawyers.

	Missouri
	Yes
	Other states have to reciprocate for Missouri lawyers

	Montana
	No
	not applicable

	Nebraska
	No*
	Lawyers who have graduated from an ABA accredited law school and who have passed a bar examination comparable to Nebraska's, including the Multistate Professional Responsibility Examination, or who have graduated from an ABA accredited law school and who have actively and substantially practiced law for five of the last seven years prior to application for admission can be admitted to the practice of law in Nebraska without having to take and pass a written bar examination. 

	Nevada
	No
	Rule admitting out-of-state lawyers to serve as deputy district attorneys in counties with populations of less than 10,000 people without having to take and pass bar exam; rule admitting out-of-state lawyers to serve as bar counsel for the State Bar of Nevada without having to take and pass bar exam.

	New Hampshire
	No
	not applicable

	New Jersey
	No
	not applicable

	New Mexico
	No
	not applicable

	New York
	Yes
	Other states have to reciprocate for New York lawyers

	North Carolina
	Yes
	Other states have to reciprocate for North Carolina lawyers

	North Dakota
	No*
	Lawyers who have been admitted to the bar of another state or the District of Columbia for at least five years who have been for at least four of the last five years immediately preceding their applications for admission engaged in the practice of law, can be admitted on motion without examination. Applicants receiving particular scores on the Multistate Bar Examination and Multistate Professional Responsibility Examination may also be admitted on motion if their applications are received by the North Dakota Bar Board within two years of the date of the MBE examination if they were admitted in the jurisdiction in which they took that test. 

	Northern Mariana Islands
	No
	Not applicable.

	Ohio
	No*
	An applicant must have taken and passed a bar examination and been admitted as a lawyer in the highest court of another state or in the District of Columbia. An applicant must have practiced law, as defined in the rule, subsequent to that admission for at least five full years of the ten years prior to filing an application to practice in Ohio without examination. Applicants must also demonstrate that they intend to engage in the practice of law in Ohio actively on a continuing basis.

	Oklahoma
	Yes
	Other states have to reciprocate for Oklahoma lawyers

	Oregon
	No
	not applicable; reciprocity rule for certain Idaho and Washington lawyers goes into effect 1-1-02

	Pennsylvania
	Yes
	Other states have to reciprocate for Pennsylvania lawyers

	Puerto Rico
	No
	 

	Rhode Island
	No
	Persons admitted to the practice of law in another state, district or territory of the United States who have actively engaged in the practice law (including teaching law) there for at least five years of the last ten years immediately preceding application for admission can be admitted to the practice of law in Rhode Island after taking and passing the essay portion of the Rhode Island bar examination.

	South Carolina
	No
	not applicable

	South Dakota
	No
	not applicable

	Tennessee
	No*
	Applicants must meet the educational requirements applicable to Tennessee bar examination applicants and must have actively engaged in the practice of law in another jurisdiction for at least five years immediately preceding their applications for admission in Tennessee.

	Texas
	No*
	Has categories that allow certain lawyers to be admitted without examination, after passage of an attorney's examination, and after passage of the full student examination.

	U.S. Virgin Islands
	No*
	Special admission for lawyers admitted in other U.S. jurisdictions for purposes of working for certain U.S. Virgin Islands and U.S. Government agencies

	Utah
	No
	Lawyers who have been admitted to practice law in another state for at least five years and have substantially and lawfully engaged in the practice of law any four of the five years prior to application for admission to practice law in Utah do not have to take and pass the Multistate Bar Examination, but must take and pass the student essay examination and the Multistate Professional Responsibility Examination to be admitted to practice law in Utah.

	Vermont
	No*
	Lawyers who have been admitted to the practice of law in another jurisdiction of the United States may be admitted upon motion and without examination provided that at the time of application they have been actively engaged in the practice of law for five of the preceding ten years in one or more jurisdictions of the United States, are currently licensed to practice in at least one such jurisdiction, and are not under suspension or revocation in any jurisdiction. Any part or all of this five year admission requirement may be waived in certain circumstances. 

In addition, each applicant who at the time of application has been admitted and has engaged in the practice of law for less than five of the preceding ten years in one or more jurisdictions of the United States, is currently licensed to practice in at least one such jurisdiction, and is not under suspension or revocation in any jurisdiction may be admitted after examination as described in Vermont Admission Rule 6(a)-(e).

	Virginia
	Yes
	Other states have to reciprocate for Virginia lawyers

	Washington
	Yes
	Other states have to reciprocate for Washington lawyers

	Washington, D.C.
	No*
	Lawyers who have been admitted for five years in another jurisdiction immediately preceding application for admission in DC can be admitted without examination; other lawyers can be admitted without examination if they graduated from an ABA accredited law school and obtained certain minimum scores on the Multistate Bar Examination and the Multistate Professional Responsibility Examination.

	West Virginia
	Yes
	Other states have to reciprocate for West Virginia lawyers

	Wisconsin
	Yes
	Other states have to reciprocate for Wisconsin lawyers

	Wyoming
	Yes
	Other states have to reciprocate for Wyoming lawyers


 

Source:  www.crossingthebar.com

	STATE
	RULE OR STATUTE
	ADMISSION ON MOTION REQUIREMENTS

	Alaska Bar 
	Rule 2, Section 2
	(applicant must have passed bar in at least one jurisdiction and have engaged in active practice of law five of seven years preceding date of application in state that offers reciprocal admission to Alaska lawyers, provided conditions are not more demanding than those in Alaska, and pay a non-refundable fee);

	Colorado
	Admission Rule 201.3(1)
	 (admits applicants actively and substantially engaged in the practice of law for five of seven years preceding application in state providing reciprocal admission without exam to members of the Colorado Bar);

	Connecticut
	Rules of the Superior Court Regulation Admission to the Bar, Sec. 2-13
	 (applicant must have practiced law in a reciprocal jurisdiction for at least five of seven years preceding date of application, be in good standing, have good moral character and have passed an examination in professional responsibility or completed a course in professional responsibility, intend to practice law on a continuing basis and devote a major portion of work time to practicing law in Connecticut, and file a fee and affidavits regarding character, education and disciplinary record)

	Illinois
	Admission Rule 705
	 (applicant must meet educational, character and fitness requirements for Illinois attorneys, pass the Multistate Professional Responsibility Examination, practice continuously five of seven years in jurisdiction offering reciprocity, and pay fee for admission on foreign license);

	Missouri
	Supreme Court Rules Governing the Missouri Bar, Rule 8.10
	 (applicant must have graduated from an ABA approved law school and be licensed and actively practicing five of preceding ten years in at least one jurisdiction offering mutuality of admission without examination; applicant must also meet continuing education requirements, pay a non-refundable fee, file a form for a character and fitness report and file various affidavits regarding work experience and good moral character);

	New York
	Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law, Section 520.10
	 (applicant must have been admitted to practice in highest law court in a state or territory of the United States or in another country whose jurisprudence is based upon the principles of the English Common Law and be admitted to the bar of a jurisdiction that would similarly admit New York lawyers without examination; in addition, the applicant must be over 26 years of age, possess a first degree from approved law school, have practiced five of preceding seven years, pay a fee and submit to other tests of character and fitness at discretion of Appellate Division);

	North Carolina
	Supreme Court Rules Governing Admission to the Practice of Law Section .0502
	 (applicant must be in good standing in every state in which applicant is licensed,  have active practice four of preceding six years in a state providing comity admission for North Carolina lawyers, supply complete background information, pay nonrefundable fee of $1500, establish good moral character, pass the Multistate Professional Responsibility Examination, and supply various types of documentation including certificates of moral character, a recent photograph and fingerprints; applications are not considered until at least six months after the date of filing);

	Oklahoma
	Rules Governing Admission to the Practice of Law, Rule 2
	 (applicant must have graduated from an ABA- approved law school, show good moral character, have practiced five of seven preceding years and be in good standing in a reciprocal jurisdiction, and provide at applicant’s expense a report by the National Conference of Bar Examiners; if  rules of reciprocal admission and fees in applicant’s former jurisdiction are more stringent for admitting Oklahoma lawyers, applicant shall be governed by the more stringent standards);

	Pennsylvania
	Bar Admission Rule 204
	 (applicants must have graduated from an ABA-approved law school, practiced for five of preceding seven years in a reciprocal jurisdiction, passed the Multistate Professional Responsibility Examination and meet various other conditions);

	Virginia
	Supreme Court Rule 1A:1
	 (application must be filed under oath with a certificate saying lawyer has been licensed for at least five years; applicant must also complete character and fitness questionnaire, furnish report of the National Conference of Bar Examiners upon request, and pay $500 filing fee; thereafter, the Board will determine whether applicant has established an intention to practice full time as a member of the Virginia Bar and whether applicant “has made such progress in the practice of law that it would be unreasonable to require the applicant to take an examination”);

	Washington
	Admission to Practice Rule 18
	 (admission of lawyers from jurisdictions with substantially similar conditions for admitting Washington lawyers, upon proof of admission to practice, current good standing, active legal practice, moral character and fitness, and payment of a filing fee; if the  jurisdiction that licensed the applicant requires Washington lawyers to meet other conditions, the applicant must meet a substantially similar requirement);

	West Virginia
	Supreme Court of Appeals Rules for Admission, Rule 4.0-4.5
	 (applicant must demonstrate intention to practice in West Virginia on at least a minimal basis, have practiced five of last seven years, held valid license from state in which admissions standards are substantially equivalent to standards in West Virginia, show proof of good moral character and submit affidavits of good character from at least two lawyers, pass the MPRE,  provide records of criminal, disciplinary and civil proceedings, and pay application fee);

	Wisconsin
	Supreme Court Rule 40.05
	 (reciprocity for applicants admitted in jurisdictions that grant similar admission to Wisconsin lawyers and recognize Wisconsin’s diploma privilege and applicant must have practiced for three of preceding five years);

	Wyoming
	Statute 33-5-110
	 (admits foreign attorneys who have been awarded a JD or LLB from an ABA-approved law school, engaged in practice five of prior seven years in  a reciprocal jurisdiction, upon presentation of certificate of admission to that state and upon a showing of qualification, character and fitness to practice law).


Source:  www.crossingthebar.com

APPENDIX D

PROPOSED ADMISSION ON MOTION RULE

(Edits shown to ABA Proposed Model Motion Rule, Appendix K to ABA Interim Report)
1.
An applicant who meets the requirements of (a) through <(h)>(g) of this rule may, upon motion, be admitted to the practice of law in this jurisdiction.

The applicant shall:

(a)
Have been admitted by bar examination to practice law in another state, territory, or the District of Columbia;

(b)
Hold a first professional degree in law (J.D. or LL.B.) from a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association at the time the degree was conferred;

(c)
Have been primarily engaged in the active practice of law in one or more states, territories, or the District of Columbia for five of the seven years immediately preceding the date upon which the application is filed;

(d)
Submit evidence of a passing score on the Multistate Professional Responsibility Examination as it is established in this jurisdiction;

(e)
Establish that the applicant is currently a member in good standing in all jurisdictions where admitted;

(f)
Establish that the applicant is not currently subject to lawyer discipline or the subject of a pending disciplinary matter in any other jurisdiction;

(g)
Establish that the applicant possesses the character and fitness to practice law in this jurisdiction; and

<(h) Designate the Clerk of the jurisdiction’s highest court for service of process.>
2.
For the purposes of this rule, the “active practice of law” shall include the following activities, if performed in a jurisdiction in which the applicant is admitted, or if performed in a jurisdiction that affirmatively permits such activity by a lawyer not admitted to practice; however, in no event shall activities listed under (2)(e) and (f) that were performed in advance of bar admission in the jurisdiction to which application is being made be accepted toward the durational requirement:

(a)
Representation of one or more clients in the private practice of law;

(b)
Service as a lawyer with a local, state, or federal agency, including military service;

(c)
Teaching law at a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association;

(d)
Service as a judge in a federal, state, or local court of record or administrative tribunal;

(e)
Service as a judicial law clerk; or

(f)
Service as corporate counsel.

3.
For the purposes of this rule, the active practice of law shall not include work that, as undertaken, constituted the unauthorized practice of law in the jurisdiction in which it was performed or in the jurisdiction in which the clients receiving the unauthorized services were located.

4.
An applicant who has failed a bar examination administered in this jurisdiction within five years of the date of filing an application under this rule shall not be eligible for admission on motion.

5.
Within six months after being admitted to the state bar under this rule, the applicant shall complete successfully the state bar course on Arizona law and practice designed for admission-by-motion applicants, or an equivalent course approved or licensed by the Board of Governors of the State Bar of Arizona for this purpose.  An applicant who fails to comply with this requirement shall be suspended summarily from membership in the state bar, upon motion by the state bar pursuant to rule 52(d), provided that a notice by certified, return receipt mail of such non-compliance shall have been sent to the member, mailed to the member’s last address of record in the state bar office at least thirty days prior to such suspension, but may be reinstated in accordance with these rules.
APPENDIX E

PROPOSED AMENDMENT TO ER 5.5 REGARDING FOREIGN LEGAL CONSULTANTS

(3)
The practice of law in the State of Arizona by an attorney who is a member in good standing of a recognized legal profession in a foreign jurisdiction, the members of which are admitted to practice as attorneys or counselors at law or the equivalent and subject to effective regulation and discipline by a duly constituted professional body or a public authority, who has not established either domicile in the State of Arizona or a place for the regular practice of law in the State of Arizona, or otherwise solicits or accepts clients in Arizona, and who performs services for a client in this jurisdiction that:

A.
are undertaken in association with a lawyer who is admitted to practice in the State of Arizona and who actively participates in the representation;

B.
may be performed by a person who is not a lawyer without a law license or other authorization from a state or local governmental body; or

C.
are governed primarily by the law of a non-United States jurisdiction in which the lawyer is authorized to practice and is in good standing with the applicable body or authority with regulatory and disciplinary authority over the practice of law in that jurisdiction.

APPENDIX F

PROPOSED AMENDMENTS TO ER 8.5 REGARDING RECIPROCAL DISCIPLINE

(Edits shown are to existing ABA Model Rule, as proposed in Appendix N to ABA Interim MJP Report)
RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW
(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer renders or offers to render any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction where the lawyer is admitted for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a proceeding in matter pending before a court before which a lawyer has been admitted to practice (either generally or for purposes of that proceeding) tribunal, the rules to be applied shall be the rules of the jurisdiction in which the court tribunal sits, unless the rules of the court tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer is not subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur

(i) if the lawyer is licensed to practice only if this jurisdiction, the rules to be applied shall be the rules of this jurisdiction, and

(ii) if the lawyer is licensed to practice in this and another jurisdiction, the rules to be applied shall be the rules of the admitting jurisdiction in which the lawyer principally practices; provided, however, that if particular conduct clearly has its predominant effect in another jurisdiction in which the lawyer is licensed to practice, the rules of that jurisdiction shall be applied to that conduct.

Comment
Disciplinary Authority


[1] Paragraph (a) restates It is longstanding law that conduct of a lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this jurisdiction to other lawyers who render or offer to render legal services in this jurisdiction is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction’s disciplinary findings and sanctions will further advance the purposes of this Rule. See, Rules 6 and 22, Model Rules for Lawyer Disciplinary Enforcement.
Choice of Law

[2] A lawyer may be potentially subject to more than one set of rules of professional conduct which impose different obligations. The lawyer may be licensed to practice in more than one jurisdiction with differing rules, or may be admitted to practice before a particular court with rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to practice.  In the past, decisions have not developed clear or consistent guidance as to which rules apply in such circumstances.  Additionally, the lawyer’s conduct might involve significant contacts with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients and the profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of a lawyer shall be subject to only one set of rules of professional conduct, and (ii) making the determination of which set of rules applies to particular conduct as straightforward as possible, consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii) providing a safe harbor for lawyers who act reasonably in the face of uncertainty.


[4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to, a proceeding in pending before a court before which the lawyer is admitted to practice (either generally or pro hac vice) tribunal, the lawyer shall be subject only to the rules of professional conduct of that court tribunal. As to all other conduct, including conduct in anticipation of a proceeding not yet pending before a tribunal paragraph (b)(2) provides that a lawyer licensed to practice only in this jurisdiction shall be subject to the rules of professional conduct of this jurisdiction, and that a lawyer licensed in multiple jurisdictions shall be subject only to the rules of the jurisdiction where he or she (as an individual, not his or her firm) principally practices, but with one exception:  if particular conduct clearly has its predominant effect in another admitting jurisdiction, then only the rules of that jurisdiction shall apply.  The intention is for the latter exception to be a narrow one.  It would be appropriately applied, for example, to a situation in which a lawyer admitted in, and principally practicing in, State A, but also admitted in State B, handled an acquisition by a company whose headquarters and operations were in State B of another, similar such company.  The exception would not appropriately be applied, on the other hand, if the lawyer handled an acquisition by a company whose headquarters and operations were in State A of a company whose headquarters and main operations were in State A, but which also had some operations in State B shall be subject to the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct.  In the case of a conduct in anticipation of a proceeding that is likely to be before a tribunal, the predominant effect of such conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.


[5] When a lawyer’s conduct involves significant contacts with more than one jurisdiction, it may not be clear whether the predominant effect of the lawyer’s conduct will occur in a jurisdiction other than the one in which the conduct occurred.  So long as the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect will occur, the lawyer is not subject to discipline under this Rule.


[5] [6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they should, applying this rule, identify the same governing ethics rules.  They should take all appropriate steps to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding against a lawyer on the basis of two inconsistent rules.


[6] [7] The choice of law provision is not intended to apply to applies to lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.  Choice of law in this context should be the subject of the agreements between jurisdictions or of appropriate international law.

� Arizona’s Supreme Court regulates the practice of law, not just lawyers.  Ariz. S. Ct. Rule 31(a)(3).
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