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Pursuant to Rule 28 of the Rules of the Arizona Supreme Court, the undersigned, petitions the Supreme Court to revise the Arizona Rules for Admission to the State Bar of Arizona in response to member demand for the adoption of a multijurisdictional practice system of admission. Specifically, the undersigned requests that the Supreme Court allow admission of five-year practitioners by motion under certain reciprocity constraints.

                                                                                      

GROUNDS FOR APPROVAL OF PETITION TC "MEMORANDUM IN SUPPORT OF PETITION" \f C \l "1" 
                                                                                      

I. Changes in the Current System of Admissions and Reciprocity are Necessary to Meet the Demands of Clients and the Needs of Arizona Attorneys.

Currently, attorneys may only attain the privilege of practicing in Arizona by applying for admission, which involves taking the bar examination, completing the character and fitness review, and meeting other requirements. 

Attorneys may not gain admission to the State Bar of Arizona by motion or under any form of reciprocity with other states. Consequently, because Arizona does not allow admission by this method, Arizona attorneys applying to practice in other states are prohibited similar access to admission in those states without a bar examination.

Most other states have chosen a different path, allowing admission without bar examination under certain conditions, including reciprocity. A recent survey by the American Bar Association found that thirty-five states and the District of Columbia had adopted some form of admission on motion (attached hereto as Appendix A). 

Petitioner hereby respectfully requests that this Court amend the admission rules to allow admission by motion with reciprocity. Such changes are necessary to meet the demands of clients and the needs of Arizona attorneys.

A. The Needs of Arizona Attorneys Require Changes to the Existing Rules.

The practice of law, like most businesses, is becoming regional rather than local. For economic viability, Arizona attorneys need access to national and regional markets. Many Arizona attorneys practice near state borders or have clients whose need for legal services cross state borders. Such clients may need their services in other states. Absent the adoption of admission by motion with reciprocity, such arrangements are precluded to Arizona attorneys. As other states continue to adopt admission by motion rules, Arizona attorneys are being further left behind.

In addition, in this mobile society, Arizona attorneys need to be able to join other states’ bars if they and their families move to other states. Without admission by motion, those Arizona attorneys would be precluded from admission to other bars absent a bar examination, despite decades of experience and clean records with the State Bar of Arizona. The Arizona attorney’s experience and qualifications should be judged by the same process afforded attorneys from other states. That equalization can only be accomplished by permitting admission by motion with reciprocity.

Currently, an experienced Arizona attorney may gain admission to most other state’s bar only if the attorney takes the bar examination. Studying for a general examination is prohibitive to an attorney engaged in active practice. Moreover, the examination itself is geared towards new attorneys, not long-term practitioners.

The basis of the suggested revision is simple: the bar examination is only one tool to determine an applicant’s competence. Nearly all attorneys practicing in other states have already successfully completed a bar examination. The bar examination is an excellent test of a new lawyer’s general knowledge, but is not an accurate test of the competency for long-term practitioners. The best test for a practitioner is a review of the applicant’s practice through that attorney’s record in the home state.

B. Endorsements for Admission by Motion with Reciprocity.

In recent years, admission on motion with reciprocity has been adopted across the country. This trend is a response to business and individual demands for access to attorneys in the same manner consumers access most services: nationally and regionally. The American Bar Association (ABA) formed a Commission on Multijurisdictional Practice (the Report of the Commission on Multijurisdictional Practice is attached hereto as Appendix B). The ABA subsequently voted to adopt a model rule regarding admission on motion. 

The Arizona Multijurisdictional Task Force subsequently recommended that the Board of Governors endorse the ABA Commission’s recommendations related to admission on motion, with the revisions included in the proposed rule contained in this petition, as follows (the Report and Final Recommendations to the Board of Governors of the Arizona Multijurisdictional Task Force are attached hereto as Appendix C):

“The Task Force agrees with the reasons advanced by the ABA Commission in support of its proposed model rule.  Lawyers no longer tend to remain in a single jurisdiction for their entire careers.  Lawyers move from one state to another with much greater frequency today, for many different reasons.  Some relocate at the request of their corporate or government employers.  Others move to assist the national law firms with which they are associated.  Still others move to better serve their existing private clients.  Many move for career advancement with new employers.  Lawyers often move for purely personal reasons.

Barriers to admitting out-of-state lawyers, such as Arizona’s requirement that all new applicants sit for the bar examination, impede this mobility and may reduce a client’s ability to retain counsel of their choice.  The Task Force sees no legitimate reason to impose a bar examination requirement on experienced practitioners who have remained in good standing in other jurisdictions.  Indeed, our research uncovered no articulated justification for Arizona’s examination requirement, which dates back to 1925. We can only surmise that the requirement is a relic of another time, when movement between states was less common, state laws were less uniform, and business was more local in nature.

The Task Force believes that admission on motion will not only facilitate national mobility, it also may benefit Arizona consumers and will aid the State Bar’s discipline function. It may help consumers by increasing the rolls of lawyers willing to donate time to pro bono representation or to handle cases on a reduced fee basis to low and middle-income clients.  Lawyers who move to Arizona after retirement, and who now have no financial incentive to sit for the bar examination, might seek admission on motion if this would enable them to handle pro bono or reduced fee matters.  Admission on motion would assist the State Bar’s discipline function by bringing into the open at least some lawyers who otherwise would practice on an unauthorized basis.  If those lawyers became members of the Arizona Bar, the Bar’s caseload of UPL matters would decline and its ability to impose discipline for other infractions would be enhanced.

By requiring all applicants to sit for examination, Arizona is in the minority.  Most states allow admission by motion, although some do so only on a reciprocal basis. The Task Force believes that Arizona should come into conformity with the majority of states.  If the ABA approves the Commission’s recommendation, we suspect that the majority may grow.

The Task Force does not think that Arizona should limit admission on motion to lawyers on a reciprocal basis.  Admission on motion makes sense on its own merit.  Arizona should not restrict the benefits of admission on motion to those lawyers who happen to move to this state from jurisdictions that have reciprocity.”

II. The Suggested Revisions Provide Ample Protection for Clients and Arizona Attorneys.

A. Clients Are Protected.

Admission requirements have one goal: to protect legal consumers from incompetent and unethical attorneys. The proposed rule provides such protection. Under the proposed rule for admission by motion, applicants must hold a J.D. degree from an ABA-accredited law school; pass the Multistate Professional Responsibility Examination; practice for five years in one of the reciprocal states; undergo Arizona’s character and fitness review; be in good standing in the home state; and complete a state bar course on Arizona law. Further, clients would benefit from access to a wider range of attorneys.

1. Nearly all applicants will have passed a bar examination in their home states.

Arizona’s proposed rule imposes upon an applicant all the requirements of the standard admission procedure save one: the Arizona bar examination. It is important to note that a nearly all of the applicants will have taken and passed a bar examination in their home states. A major component of the Arizona bar examination is the Multistate Bar Examination (MBE), which is required in nearly every state.  Nearly all applicants will have successfully completed this Arizona requirement in their home states.

2. Competence is established by an applicant’s practice history.

The suggested rule relies upon a record of experience, rather than the bar examination, to verify competence. While a bar examination tests an applicant on general legal theories, an applicant’s record with the home state’s disciplinary authority establishes competence through practice experience.  Incompetence results in complaints to the disciplinary authority; a “clean” record in the home state is a clear sign that the attorney is actually practicing with skill. In addition, the proposed rule requires the applicant to complete a state bar course on Arizona law. Once admitted to the State Bar of Arizona, attorneys must comply with all requirements, including CLE standards.

B. Arizona Attorneys are Protected.

The suggested revisions do not allow “free” admission to the State Bar of Arizona. As noted above, the applicants must meet all the requirements of admission except one: the bar examination. Other states have not experienced large increases in admissions due to reciprocity. As shown in The National Council of Bar Examiners Report for 2005 (attached hereto as Appendix D), 50,268 applicants were admitted by Examination and 6,081 applicants were admitted on motion. It is important to note that nearly half of all those admitted on motion (2,741) were admitted in the District of Columbia. Colorado, a state similar in size and location to Arizona, admitted just 124 applicants on motion in 2005. The adoption of such rules has not resulted in a substantial increase of attorneys moving to such states. 

Although some Arizona attorneys may feel reciprocity with other states runs against the self-interest of Arizona attorneys, it is not the role of the State Bar of Arizona nor the Supreme Court to protect Arizona attorneys from perceived competition. To the contrary, the adoption of the proposed rule would permit Arizona attorneys to compete regionally and nationally, gain access to admission in other jurisdictions, gain access to larger legal markets, relocate to other states, and benefit from an increased ability to practice across state lines. Further, Arizona law firms would be able to more effectively recruit talented attorney’s from other jurisdictions.

The fee required for admission on motion can be set at an amount significantly higher than the cost to take the bar examination. Many states have adopted a fee that is two to three times that required for the bar examination. Such additional fees can be used by the State Bar of Arizona for educational programs and increased vigilance of all attorneys.

III. The Proposed Rule.

To accomplish the goal of adopting a system of admission by motion and allowing reciprocity, the following rule, as recommended by the Arizona Multijurisdictional Task Force,  is proposed:

An applicant who meets the requirements of (a) through (h) of this Rule may, upon motion, be admitted to the practice of law in this jurisdiction.


The applicant shall:



(a)  have been admitted to practice law in another jurisdiction that grants reciprocal admission on motion to lawyers licensed in Arizona who are in compliance with that jurisdiction’s requirements that are equivalent to this rule;



(b) hold a first professional degree in law (J.D. or LL.B.) from a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association at the time the graduate matriculated;



(c) have been primarily engaged in the active practice of law in one or more states, territories or the District of Columbia for five of the seven years immediately preceding the date upon which the application is filed;



(d) submit evidence of a passing score on the Multistate Professional Responsibility Examination as it is established in this jurisdiction;



(e) establish that the applicant is currently a member in good standing in all jurisdictions where admitted;



(f) establish that the applicant is not currently subject to lawyer discipline or the subject of a pending disciplinary matter in any other jurisdiction; and



(g) establish that the applicant possesses the character and fitness to practice law in this jurisdiction.


2.
For the purposes of this rule, the “active practice of law” shall include the following activities, if performed in a jurisdiction in which the applicant is admitted, or if performed in a jurisdiction that affirmatively permits such activity by a lawyer not admitted to practice; however, in no event shall activities listed under (2)(e) and (f) that were performed in advance of bar admission in the jurisdiction to which application is being made be accepted toward the durational requirement:



(a) Representation of one or more clients in the practice of law;



(b) Service as a lawyer with a local, state, or federal agency, including military service;



(c) Teaching law at a law school approved by the Council of the Section of Legal Education and Admissions to the Bar of the American Bar Association;



(d) Service as a judge in a federal, state, territorial or local court of record;



(e) Service as a judicial law clerk; or



(f) Service as corporate counsel.


3.
For the purposes of this Rule, the active practice of law shall not include work that, as undertaken, constituted the unauthorized practice of law in the jurisdiction in which it was performed or in the jurisdiction in which the clients receiving the unauthorized services were located.


4.
An applicant who has failed a bar examination administered in this jurisdiction within five years of the date of filing an application under this rule shall not be eligible for admission on motion.


5.
Within six months after being admitted to the state bar under this rule, the applicant shall complete successfully the state bar course on Arizona law and practice designed for admission-by-motion applicants, or an equivalent course approved or licensed by the Board of Governors of the State Bar of Arizona for this purpose.  An applicant who fails to comply with this requirement shall be suspended summarily from membership in the state bar, upon motion by the state bar pursuant to rule 52(d), provided that a notice by certified, return receipt mail of such non-compliance shall have been sent to the member, mailed to the member’s last address of record in the state bar office at least thirty days prior to such suspension, but may be reinstated in accordance with these rules.

CONCLUSION TC "CONCLUSION" \f C \l "1" 
This petition proposes amendments to the Arizona rules for admission to the practice of law to increase opportunities for Arizona attorneys. The undersigned requests that the Supreme Court provide a period of additional comment before taking action on this petition to solicit further comments from the membership of the State Bar of Arizona and the public before considering the proposed changes. After the comment period has passed,  the undersigned respectfully requests that the Supreme Court adopt the proposed changes to admission on motion and reciprocity as requested and such other rules and requirements as the Supreme Court sees fit and appropriate.

Respectfully submitted this 2nd day of October, 2006.








____________________








Timothy P. Burr
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