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IN THE SUPREME COURT
STATE OF ARIZONA
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PETITION TO ADOPT ARIZONA RULES FOR COURT-ORDERED MENTAL HEALTH PROCEEDINGS

	Supreme Court No. R-25-0059
STATE BAR OF ARIZONA COMMENT





Pursuant to Rule 28(e)(1) of the Arizona Rules of Supreme Court, the State Bar of Arizona (the “State Bar”) hereby submits the following as its Comment to the above-captioned Petition.    
				INTRODUCTION
	The State Bar applauds the work of this Court’s Task Force on the Arizona Rules for Court-Ordered Mental Health Proceedings. As the Petition notes, mental health cases have been the fastest-growing case type statewide for more than a decade, yet these proliferating cases lack dedicated procedural rules. Instead, practitioners and courts have had to awkwardly attempt to adapt the civil rules, which have proven a poor fit for these specialized proceedings. See Pet’n, at 2. A handful of other jurisdictions in the United States have adopted comprehensive, standalone procedural rules for court-ordered mental health cases.[footnoteRef:1] Arizona—known for innovative procedural solutions—should join them. [1:  See SCR Mental Health Rules 1-17 (District of Columbia); Iowa Court Rules Chs. 12 and 13; Michigan Court Rules Ch. 5; Minnesota Special Rules of Procedure Governing Proceedings Under the Minnesota Commitment and Treatment Acts; see also Appendix C—Procedural Frameworks for Mental Health Civil Commitment. The State Bar of Arizona thanks Ethan Pelland, J.D.-expected May 2027, Arizona State University Sandra Day O’Connor College of Law, for diligent research assistance into other jurisdictions’ rules applicable to these cases; his work generated Appendix C.] 

SUMMARY OF STATE BAR COMMENT REVISIONS
	The State Bar suggests the following edits to the work of the Task Force; it took care to suggest only those edits the State Bar views as necessary for due process and clarity of the proposed rules.
	Rule 103(b)(11): The definition of “reasonable means” should be expanded to include “reasonably calculated” language regarding notice, similar to Rule 202(d), to ensure full due process of law. For the same reason and for clarity, the catch-all language “or other expedited or routine delivery services” should be cabined to read “any type of courier or delivery service.”
	Rule 104(c): The State Bar acknowledges that Petitioner has noted the importance of harmonizing this rule with Arizona Rule of the Supreme Court 123(d)(6) in the Appendix D filed with the Petition, but the State Bar suggests an express cross-reference to this Court’s rule and the removal of the reference to Civil Rule 5.4(h). That civil rule has to do with orders unsealing court records whereas this Court’s Rule 123(d)(6) provides that records in these cases are restricted from public view (“closed to public access or inspection” is the language used in Rule 123(d)(6)(A)) as a baseline consideration and further enumerates a list of those who may have access, that baseline notwithstanding. Depending on how the Court’s Task Force on the Rules of the Supreme Court established by Administrative Order No. 2025-89revises Rule 123(d)(6), a reference to Civil Rule 5.4(h) may cause more confusion than clarity.
	Rule 107(c): The State Bar suggests changing the phrase “those hours” to “any hours” in this computation rule, for clarity. The State Bar also notes that the Court may wish to consider adopting computation rules more akin to Fed. R. Civ. P. 6 (also known as “a day is a day” rules) for further clarity. The Task Force already did much of this work by defining “business day” in Rule 107(a)(1). The State Bar proposes to complete this work by adding a definition of “calendar day” in Rule 107(a)(3), to delete Rule 107(b)(3) regarding “time periods less than seven days,” and then to define deadlines throughout the ruleset in terms of business days and calendar days. The State Bar’s proposed language in the Appendix generally defines time periods of seven days or less in terms of business days, but defers to the Task Force’s specification, where specified.
	Rule 110(a): This rule part should be eliminated, as Rule 102(a) already provides that the Arizona Rules of Evidence apply in these proceedings, except in limited circumstances, and it is unclear what work this rule part does that is not done by those rules of evidence. Further, if intended to be a unified evidentiary standard—which is a standard not generally deployed in proceedings where the rules of evidence apply—this rule part does not match the unified evidentiary standard set forth in rules like Arizona Rule of Protective Order Procedure 36(a) and Arizona Rule of Tax Court Practice 26.
Rule 110(d): If the above edit is adopted, what will then be Rule 110(d) (“Judicial Notice”) should be modified to add an express reference to Arizona Rule of Evidence 201 (“Judicial Notice of Adjudicative Facts”) and to encourage a best practice popularized by this Court’s Advisory Committee on Evidence Retention—taking judicial notice of evidence previously admitted in the same case—to avoid the proliferation of duplicate exhibits admitted repeatedly.
Rule 110(e): Also due to the work of this Court’s Advisory Committee on Evidence Retention, which led to changes adopted in nearly all sets of rules, effective on a permanent basis January 1, 2026 (see Order on R-25-0044, filed November 26, 2025), a similar provision on Retention and Disposition of Evidence and Illustrative Aids should be built into these rules from the start. Arizona Rule of Probate Procedure 12.1 was used as a basis for this suggested edit.
Rule 206(a) and passim: Wherever the digit 2 was used in these rules, beginning in this rule, the State Bar suggests changing it to the word “two,” as principles of rules’ style dictate that “one” and “two” be used in place of “1” and “2.”
Rule 209: A comma should be added after “short” in Rule 209(a), and Rule 209(c)(4) should be modified to avoid unfair sanctions on patients—who may not be able to meet the rule’s disclosure requirements, particularly on the expedited basis required in these proceedings.
Rule 409(d)(3): This rule should be clarified in a couple of respects to avoid vagueness as to the concept of “two courts.” Specificity as to “original court” and “residing court” would assist in interpretation and application.
Rule 410(d): Rule 410 governs a request by a patient or a person acting on behalf of a patient to request the patient’s release from court-ordered treatment. Rule 410(d)provides that the burden of person shall be in the patient or person acting on behalf of the patient to show, by clear and convincing evidence, that the patient is entitled to release. This standard is not based on a statute. There is a current proposal in the Legislature to adopt the opposite standard—that the facility show by clear and convincing evidence that the patient should not be released.[footnoteRef:2] Unless that legislation is adopted, the State Bar believes that the burden of proof should be on the patient or the person acting on behalf of the patient as that person is the one requesting relief.  However, the State Bar believes that a lesser standard, “by a preponderance of the evidence” is more appropriate than a “clear and convincing” evidentiary requirement.   [2:  H.B. 2923 (Fifty-seventh Legislature, Second Regular Session 2026), at proposed A.R.S. § 36-546(H).] 

Rule 502(a): The State Bar proposes narrowing this rule with the modifying language inserted. The State Bar also recommends that the Court may wish to build in a time period akin to a Civil Rule 55 default safe harbor, to avoid the potential harsh result of continued court-ordered treatment as a “sanction” for non-responsiveness.
Rule 503(c): The State Bar suggests modifying this rule to include language from Civil Rule 11 for guidance as to the exercise of the court’s discretion when sanctioning.
Rule 601: The State Bar suggests adding a Comment to this rule noting the statutory process for restoration of the right to possess a firearm.
Rule 602: This rule should be edited slightly for clarity, and the State Bar also suggests a Comment referencing nunc pro tunc orders. 
CONCLUSION
	The State Bar fully supports the Petition’s objective of adopting a comprehensive procedural framework governing court-ordered mental health proceedings. With the revisions noted herein, as shown in the attached blackline (Appendix A) and clean (Appendix B) appendices, the State Bar urges this Court to join jurisdictions such as the District of Columbia, Iowa, Michigan, and Minnesota in adopting dedicated rules tailored to the management of these emergent and highly sensitive proceedings.       
			RESPECTFULLY SUBMITTED this 1st day of June, 2026.
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Jessica J. Fotinos
General Counsel
Electronic copy filed with the
Clerk of the Supreme Court of Arizona
this 1st  day of June, 2026.
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