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Jessica J. Fotinos, Bar No. 019777
General Counsel

State Bar of Arizona

4201 N. 24th Street, Suite 100
Phoenix, AZ 85016-6288

(602) 340-7236

IN THE SUPREME COURT

STATE OF ARIZONA
In the Matter of: Supreme Court No. R-26-0003
PETITION TO AMEND RULES STATE BAR OF ARIZONA
122 AND 122.1 OF THE ARIZONA COMMENT
RULES OF SUPREME COURT

Pursuant to Rule 28(e) of the Arizona Rules of Supreme Court, the State Bar
of Arizona (the “State Bar”) hereby submits the following as its Comment to the
above-captioned Petition.

The State Bar of Arizona supports the Petition to Amend Rules 122 and 122.1
of the Rules of the Arizona Supreme Court governing the use of electronic devices,
including recording devices, in Arizona courts. The Petition is the culmination of
an evaluation of those rules performed by the Task Force on Rules of the Supreme
Court of Arizona (the “Task Force”). The Supreme Court created the Task Force in

May 2025 to review the entire Supreme Court rules set and to recommend
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substantive and stylistic changes. The Task Force’s mandate and work are well-
described in the Petition.

Rule 122 was adopted in 1993 primarily to regulate television cameras in the
courtroom. It was extensively modified in 2013 in response to significant
technological changes in the manufacture and use of video recording devices. Rule
122.1 was also amended at that time to regulate the use of other portable electronic
devices. The amendments proposed by the Task Force seek to further modernize the
rules in the wake of the ongoing evolution and proliferation of electronic devices,
including recording devices, which now can be easily and unobtrusively used by
anyone, in many ways, for many purposes.

Although the Task Force has not concluded its work related to other Supreme
Court rules, it filed the Petition now because of what it characterized as “issues of
immediate concern” regarding changes in technology governed by Rules 122 and
122.1. (Petition, page 2, 41.) One of the issues is confusion under current Rule 122
about whether a cell phone can be used as a recording device without the protections
that apply to requests made to use other types of recording devices, which are defined
under current Rule 122(b). (Petition, pp. 6-10.) The timing of the Petition also was
driven in part by another petition to amend Rule 122 that was filed during the 2025
rules cycle as Supreme Court No. R-25-0031. The Supreme Court referred the issues

raised by that petition to the Task Force and continued its consideration of that
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petition until its August 2026 Rules agenda. This implies the Court expected or
hoped the Task Force would make recommendations about Rules 122 and 122.1
before the August 2026 Rules agenda. The State Bar agrees there are good reasons
for the Supreme Court to consider amending Rules 122 and 122.1 sooner rather than
later.

The State Bar believes the Petition does an excellent job of describing the
history of Rules 122 and 122.1 and explaining the reasons they should be amended.
While the proposed amendments provide a good framework for the continued
regulation of electronic devices, the State Bar believes a more comprehensive
overhaul of the organization, substance, and style of the rules would improve their
clarity and utility.

In that spirit, the State Bar offers the following changes to the amendments
proposed by the Task Force. Appendices A and B are the State Bar’s proposed
changes redlined against a clean version of the Task Force’s amendments to Rules
122 and 122.1 respectively. Appendices C and D are clean versions of the State
Bar’s redlined proposals. The State Bar’s recommendations are described below.

“SB” refers to the State Bar. “TF” refers to the Task Force. The Rule numbers

in bold identify the Rules as proposed by the State Bar.
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DISCUSSION OF THE STATE BAR’S PROPOSED CHANGES TO
THE TASK FORCE’S PROPOSED AMENDMENTS

The State Bar added the words “at a Courthouse” following the “Use of
Recording/Electronic Devices” language in the titles of both Rules 122 and 122.1,
and throughout the text and titling of the subsections, to provide more specificity
about when the Rules applied. “Courthouse” is a newly defined term in the
amendments proposed by the Task Force which includes outdoor spaces where a
judge conducts an event concerning a court case, and use of “at a Courthouse” adds
consistency and clarity to the Rules.

RULE 122

Rule 122(a): The State Bar modified the Task Force version of Rule
122(a) regarding the purpose of the Rule to eliminate what it considered superfluous
language, and to make it consistent with the language already in use in TF Rule
122.1(a). If the language of TF Rule 122(a) is to be retained, then TF Rule 122.1(a)
should be amended so that its language mirrors that of Rule TF 122(a), since the
purpose of both rules is the same.

Rule 122(b): The definitions set forth in this subsection were

streamlined to eliminate superfluous language and improve style.
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The definition of a “recording” was added as SB Rule 122(b)(7) to help better
define the uses of a recording device and for stylistic ease and consistency
throughout the rule.

TF Rule 122(b)(7) defining a “victim” was moved to SB Rule 122(b)(8). The
reference to Arizona Rules of Criminal Procedure, Rule 39 in defining a “victim”
was eliminated. Although Rule 39 uses the term “victim,” that term is actually
defined in Arizona Rules of Criminal Procedure, Rule 1.4. Since Rule 1.4 is already
referenced in all existing and proposed versions of the Rule, the reference to Rule
39 does not appear to add anything to that definition and may even cause confusion.

The State Bar questions the utility of defining a “courthouse” as inclusive of
areas outside of a court building. Current Rule 122 contemplates “proceedings,” as
defined in TF Rule 122(b)(5), which would take place in that outside area. The State
Bar struggled to think of a situation where such a proceeding would occur outside
but did not propose changes to those parts of the rule.

Rule 122(c): This subsection addresses requests to use a recording
device during a proceeding. Changes were made to eliminate superfluous language
and improve flow, clarity and organization.

The requirements under TF Rule 122(c)(2) regarding the timing of such
requests were clarified to take into consideration that a request might not be made

until after the start of a longer proceeding. For example, under the current version
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of the Rule, a person would be prohibited from making a request to record any part
of a lengthy trial unless they submitted the request seven days before the trial began.
Changes proposed in SB Rule 122(c)(2)(C) also resolve confusing language
governing situations when a court provides less notice of a proceeding than the time
within which a person must submit a request to record it.

TF Rule 122(c)(3) permits a judge to deny an untimely request without
conducting a hearing. SB Rule 122(c)(3)(C) clarifies that a judge may grant an
untimely request to record a proceeding subject to other requirements of the Rule.

TF Rule 122(c)(4) and (5) were reorganized to improve flow and clarity.

Rule 122(d): The title of this subsection, which addresses denials and
limitations of requests made pursuant to SB Rule 122(c), was amended to make it
conform to the title of SB Rule 122(c). Changes also were made to eliminate
superfluous language and improve flow and clarity.

TF Rule 122(d)(2)(B) addresses obscuring a witness’s identity and audio-only
recording. The State Bar recommends splitting it into two subparts, renumbered SB
Rule 122(d)(2)(B) and (C), each individually addressing these two distinct topics.
Changes were also made to improve flow and clarity.

TF Rule 122(d)(2)(C) addresses prohibitions on recording a party, victim, or
witness. It was eliminated because the subject is addressed in SB Rule 122(d)(2)(A).

TF Rule 122(d)(2)(C) was replaced with SB Rule 122(d)(2)(C) as set forth above.

6
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TF Rule 122(d)(3) addresses a court’s ability to record on its own initiative.
It was moved to SB Rule 122(1) to improve organization, and because the topic of
the court’s ability to record on its own initiative should have a distinct subsection.

Rule 122(e): TF Rule 122(e) addresses multiple somewhat unrelated
issues (i.e. requiring persons to avoid wearing undignified clothing, virtual settings,
etc.). It was eliminated as vague and unnecessary, and because the use of recording
devices during virtual settings is covered by other parts of the Task Force’s proposal,
including TF Rule 122(b).

TF Rule 122(f), governing equipment logistics, is now SB Rule 122(e). It was
also amended to improve flow and clarity.

Rule 122(f): TF Rule 122(g) was moved to SB Rule 122(f). It governs
the number of recording devices that can be used in a courtroom. Changes to TF
Rule 122(g) eliminate the reference to “pooling” and the uncertainty created by the
requirement that those competing for space in the courtroom pool “settle their own

b

disputes.” The changes clarify that only the judge has the authority to resolve
disputes over its limitations on the use of recording devices and the sharing of
resources.

Rule 122(g): TF Rule 122(k) was moved to SB Rule 122(g). It imposes

limitations on the use of recording devices. It was reorganized to improve flow and

clarity.
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Rules 122(h) and (i): TF Rule 122(h) was moved to SB Rule 122(m) for the
reasons stated in the comment to SB Rule 122(m) below. TF Rule 122(1) addresses
celebratory and ceremonial proceedings as well as recording when court is not in
session. These topics are better organized in two subsections. SB Rule 122(h) is the
part of TF Rule 122(i) related to celebratory and ceremonial proceedings. SB Rule
122(1) is the part of TF Rule 122(i) related to recording when court is not in session.

Rule 122(j): This subsection states a recording is not an official record.
It was modified to improve flow and recognize the existence of a “recording” as a
newly defined term.

Rule 122(k): TF Rule 122(1) was moved to SB Rule 122(k). It governs
the use of a recording device outside of a courtroom. Stylistic changes were made
to improve flow and clarity.

Rule 122(1): TF Rule 122(d)(3) was moved to SB Rule 122(1) for the
reasons stated in the comments regarding SB Rule 122(d)(3) above.

Rule 122(m): SB Rule 122(m) remains the same as TF Rule 122(m),
with the exception of one stylistic change.

Rule 122(n): TF Rule 122(h) was moved to SB Rule 122(n). It
addresses sanctions for the unauthorized use of a recording device. The subsection
was moved to the end of the Rule because that is where a discussion of sanctions

seems most appropriate.
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RULE 122.1

The use of the word “portable” was removed from the phrase “portable
electronic device/s” in the title and throughout the Rule because the State Bar
believes a single set of rules should apply to the use of all electronic devices. The
use of the term also creates potential ambiguity about whether a device can
reasonably be characterized as “portable” or something else.

Rule 122.1(a): TF Rule 122.1(a) was changed to eliminate superfluous
language, improve flow and conform to its counterpart in SB Rule 122(a). As set
forth in the comment to SB Rule 122(a) above, whatever language is used, both rules
should be consistent.

Rule 122.1(b): Changes to TF Rule 122.1(b), which defines an electronic
device, eliminates language listing various electronic devices. The nature of what
an electronic device is in the context of the Rule has become well-understood since
the Rule was enacted in 2013, if it was not already at that time. With the State Bar’s
addition of devices that are capable of “receiving information™ to the definition, the
first sentence of the TF Rule 122(b) is broad enough to capture any electronic device.
While examples can be helpful, including them in the definition also might create

ambiguity by omission and fail to capture new technologies as they emerge.
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Rules 122.1(c) and (d): TF Rule 122.1(c), addressing the use of electronic
devices in a courthouse outside of a courtroom, was moved to SB Rule 122.1(d),
mirroring the order in which the corresponding topics are addressed in Rule 122.

SB Rule 122.1(c), addressing the use of electronic devices in a courtroom,
consolidates TF Rules 122.1(d) and (e). Changes were made to TF Rules 122.1(d)
and (e) to improve the flow and clarity and to make their application to courtroom
proceedings explicit.

TF Rule 122.1(c) was moved to SB Rule 122.1(d). It was amended to clarify
that it applies to the use of electronic devices at a courthouse outside of a courtroom.
CONCLUSION

The State Bar believes the changes it proposes significantly improve upon the
Task Force’s recommended amendments, but it also recognizes that there may be

more room for refinement.

RESPECTFULLY SUBMITTED this 1* day of May, 2026.

essica ], Fotinos

Jessica J. Fotinos
General Counsel

Electronic copy filed with the

Clerk of the Supreme Court of Arizona
this 1% day of May, 2026.

by: PSeguin
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APPENDIX A



Rule 122. Use of Recording Devices at a Courthouse

(@)

(b)

Purpose. This rule spemﬁes the perm1tted and prohibited uses of recordmg
devices 1

speeiftedrequirements-andlimitations-at a courthouse.

Definitions. -“hetolovinedebmitonmapphb—in-thi—rales

(1) A “courthouse” mncludes all arcas within the exterior walls of a court
b e e poes o e s e cnles bp bl g that
portion of thea building used for the administration—and-operation of
thea court—A—courthouse”—also—inelades—, including the areas

immediately outside a-court-building-whereajudgeconduetsanevent
conecerninga-court-easeof the building.

(2) A “courtroom” is an area of a courthouse, or a virtual setting, where a
judge conducts a proceeding.

(3) A “judge” is a judicial officer in an appellate, superior, or limited
jurisdiction court presiding over a proceeding.

(4) A “person” meludesis an individual and-anyor entity-exeept-the, but
does not include court officers and staff.

(5) A “proceeding” is an event eeneerningin a court case-conductedina
coHrtroom,

phefeegﬁaphthat can be used to capture, store preserve, transcribe,

broadcast, transmit, or stream a-preceeding—or-that-can-beused—with
other-devicesto-broadeast-a-proceeding—sounds or images.

(6)(7) A “recording-devieetheludes-a-deviee thatusesartihetat-ntethgenee”

1s a sound or image captured, stored, preserved, broadcast, transmitted
or streamed by a recording device.

AH(8) A “victim” has-the same-meaning-as-set-outis defined in Arizona Rule
of Criminal RulesProcedure 1.4-and-39.




(c)

Request to Use a Recording Device During a Proceeding. Except as
provided in subsections (h) and (i), a person who wishes to use a recording
device during a proceeding must submit a written er-eleetronie-request to use

tereeerdedevieedesinetheprocecdinedo so as follows:,

()

)

3)

Requirements—for-Submission—ofSubmitting a Request. The person
must submit the request to the judge-whe-will-conduet-the proceeding,

or to an effieeofficer of the court authorized to receive requests under
this rule. Submitting a request does not make thatthe person submitting
it a party to the case.

Time Limit-for Submisston-ofSubmitting a Request:—A—person—must
submitarequest-as-set-torth-belows,
(A) If the-speetfied proceeding is a trial, a person must submit a

request no later than 7 eeurt-days before the trial-dateday or days
they wish to record the proceeding.

(B) If the proceeding is not a trial, a person must submit a request as

seoon-as-possible;and-no later than 5 eeurt-days before the start

efday or days they wish to record the proceeding.

(C) If thea court schedwles-anyproceedingonprovides fewer than-7

eourt-days’ notice_of a proceeding than required by this rule to
make a request, a person must submit thea request as soon as

reasonably possible—before—theproceeding—to—aveid—delay—eor
iorfor it

Court Action Upon Receiving a Request. TheA court must promptly
netify-provide notice to the parties and theany victim’s attorney;+-any;

m—writing—ofts—reeceipt—of_that it has received a request—to—use—a

recordingdeviee—The-eourt’s. The notice must specify a deadline for
submitting an objection—Fhe- to a request. A judge must prempthy-hold

a hearing if the judge intends to deny all or part of a timely request-era

pertion-oftherequest, or if a party objects to a request. FheA judge may
grant an untimely request. A judge may deny an untimely request

w1thout conductlng a hearmg ilihrs—l:u}%éees—ﬁe{—pfeeh&d%a—_]ﬁdg%frem




(d)

4)

)

Time for a Party to Object to a Request. A party’s objection to a request
must be in writing or on the record as follows.

(A)

(B)

Family Law and Protective Order Cases. At any time, a party
in a family law case, or a protective order case as-defined-inunder
Rule 4 of the Arizona Rules of Protective Order Procedure, may
object to the use of a recording device at any time.

Other Cases. A party in a case other than those identified in

subsection (¢)(4)(A) watves-any-objectionto-arequestifthe party
deesnot-must object to-thereguest-within the time specified in

the eeurt’s notice required under subsection (¢)(3).

N - Obiection. e obiact;

e dove e i it | .

Time for a Victim or Witness to Object to a Request:—ietims, A victim
or witnesseswitness may object to use of a recording device during a
proceeding at any time during their appearance or testimony. AsnyAn
objection must be in writing or on the record.

(A)

Notice to Victims. The prosecutor’s office is responsible for

(B)

notifying vietims—and-the prosecutor’s-witnesses-of arequestto
use-arecording - devieeand-a victim of their right to object to use
bbb ee bolipe the olebap  nmenpaiee o the oty
testimony—at-theproeceeding—Thea request before the victim’s

appearance. A prosecutor may submit an objection fer—theon

behalf of a victim-er-the-witness—Otherparties,
Notice to Witnesses. A party who eall-witnessescalls a witness

to testify areis responsible for notifying theirthe witness of a

request-to-use;-or-the-use-ofarecording-deviee, and the witness’s
right to object to use-ef-the dewvieerequest, before the witness’s

testimenywitness testifies.

Denial or Limitation of Request-—A-—properlysubmittedrequest-should—_to

Use a Recording Device During a Proceeding. A timely request to use a

recording device during a proceeding generally should be approved;-buta

jyadge-may-deny-ormaylimit-arequestunder{e)-or(b-. A judge's decision on

a request to—the—a—tecording—device—or-on—an—obiecHon—to—a—request—I18

reviewable only by special action.



(D

)

Denial of Request. A judge may deny a request only after making
specific;_findings on-_the- record findings-that there-is-athe likelihood
of harm arising from one or more of the following factors;-and-that-the

harm outweighs the benefit to the public:
(A) the impact on the right of any party to a fair hearing or trial;
(B) the impact on the right of privacy of any party, victim, or witness;

(C) the impact on the safety and well-being of any party, victim,
witness, or juror;

(D) the likelihood that use of a recording device would distract
participants or would disrupt, or detract from the dignity of, a
proceeding;

(E) the adequacy of the court’s physical facilities;

(F) the timeliness of the request under subsection (¢)(2);

(G) whether the person making the request is engaged in the
dissemination of news; and

(H) any other factor affecting the administration of justice or court
security.

Limitation of Request. A judge who grants a request may allow-use-of

arecording-device-asrequested-or-mayimpose limitations after making
specific;—en-the-record findings based on the factors set forth in

subsection (d)(1), *mpes&hnmaﬂeﬁs—mcludmg—th%feﬂe%rg—efde?s

em%ma—l—defenéaﬁt—a—prohlbltmg the recordmg of a laW

enforcement officer, er-a victim or a witness;

(B) requiring the person using the recording device waust

effeetivelyto obscure the face and identity of aparty—vietim;or
witness;-or-that-there-bean individual being recorded; and

BHO) permitting only audie-efthe-testimony-ofaparty—vietin;
oer-witness—andrecording.




Equipment-Use of Recording Devices. Only recording devices and—any—other

®

egquipment-must-be-approved by the judge may be used during a proceeding.
Recording devices must be as unobstructive as possible and must not preduee
distracting—sounds—or—otherwise—disrupt the proceeding. The judge may
designate the placement of recording devices and persennel-Al-recording
devices—and-personnel-must-berestricted-to-the destenated-arca.recording

device operators. Recording devices must not be moved about thea courtroom

while—eourtis—nsesston-during a proceeding. A person may not connect
egquipment-a recording device to an-existinga courtroom electronic system ex

d—xgﬁal—reee%dmg—sﬁem—wnhout the Judge S approval A—pefseﬂ—mﬁs{—mée

Number of Recordlng Dev1ces—Peehng—”Ph%pfes&mpﬁ¥(+hm&s—te

ay-. A 1udge may approve a—pePseﬁ—s—more than one person’s request to use
addittonala recording devices—Hajudge-approvestequestsby-more-than-one
person-to-eoverdevice during a proceeding, thejudgebut may-require-these
persons-to-poolthetrresourcesto limit the number of recordmg dev1ces in the




courtlf the judge does so, the requesting persons must jointly provide the
judge with a plan for the use of recording devices within the limitations
imposed by the judge. The judge may grant or modify any plan.

(g)  Appreving-Use of a Recording Device for-During a Proceeding. Use of a

(h)

recording device during a proceeding is subject to the following limitations.

(1) Judge Must Be Present in the Courtroom. A person may not use a
recording device during a proceeding unless the judge is present in the
courtroom, except as provided in subsections (h) and (1).

(2) No Recording Jurors. A person must avoid recording jurors. A person
must not record a juror’s statements or conversation with other jurors
during the course of a trial.

(3) __No Recording Attorney Conferences. A person may not record bench
conferences between a judge and counsel, conferences between
attorneys and their clients, or conferences between attorneys in a
courthouse.

(4) __No Recording Readable Documents. A person may not use a recording
device to record readable images of a document or other written
material located within a courtroom without permission of the judge.

(5) No Recording Juvenile Proceedings or Children. Use of a recording
device during a juvenile court proceeding, an A.R.S. Title 36, Chapter
4 or 5 proceeding, or a proceeding involving a child witness are
prohibited, except as allowed by Arizona law, or as provided in
subsection (h).

Use of a Recording Device during Celebratory or Ceremonial

Proceedings;-or-While-Courtis Notin-Session—. Notwithstanding this rule’s
provisions, a person may orally request, and a judge may orally approve, use
of a recording device in—a—~courtroom—to—photograph—orte—recordduring a
celebratory or ceremonial proceeding.H-a-person-wishes-to-use



(2)(1) Use of a Recording Device in _a Courtroom other than During a
Proceeding. Use of a recording device in anya courtroom when-thatother than

during a proceeding must be approved bV the iudge to whom the courtroom 1S

ef— ss1gned, the pre81d1ng Judge—etltha{jﬁﬂséeﬁeﬁ—er—tk%permﬂ&eﬁ—ef— or
an effieeofficer of the court authorized by the presiding judge to approve such

a request.

)(j) Recording Not the Official Court Record. Unless the court orders

otherwise, no—video,—photograph,—or—audio—reproduectiona recording of a
proceeding thatis-ebtainedmade under this rule wil-beis not the official eeurt

record of that proceeding—tt-may-be-admissible-atthatorany-otherproceeding




(k) Use of a Recording Device at a Courthouse Outside of a Courtroom.

(1) Generally. The use of a recording device in areas-efthea courthouse
other-thantheoutside of a courtroom must be approved by the presiding
judge, an officer of the court authorized by the presiding judge erthe

presidingjudge’s—designeeto approve such a request, or as etherwise

provided by local administrative order.

(2) Limitations. No one may phetegraph—er—record an individual at a
courthouse outside of a courtroom without that individual's express or

1mphed consent. A—_]ﬂdg%s—peﬂmﬂﬁeﬂ—te—&sea—reeefdﬁrg—dewe%m—the

eeaﬁh%]udges clerks court adrmmstratlon erand court securlty
are authorized to limit or terminate recording activity_in a courthouse

outside of a courtroom that is disruptive to court operations or that
compromises courthouse security.

(3) Interviews, Evaluations, Mediations, or Depositions. An-ndividualA
person does not need to make a request vnderthis+rule-to use a recording
device te—eonduetduring an interview, evaluation, mediation, or
deposition that takes place in a eeurt-location at the courthouse

designated leeationfor such activities.

(1) Recording, Broadcasting, Transmitting or Streaming on the Court’s
Initiative. This rule does not prevent a court from recording a proceeding, or
from broadcasting, transmitting, or streaming a recording of a proceeding on
its own initiative.

(m) Other Governing Law. Bylecal-administrative—order—A court may adopt

further reasonable limits on the use of a recording device #rat a courthouse by
administrative order.

(n) Unauthorized Use of a Recording Device.: A person requesting-to-usewho
uses a recording device vnderin violation of this rule is alse-subject to any




testimenysanctions, including contempt of

urt and criminal charges.

-CO




Appendix B

Rule 122.1
State Bar Redline of Task Force Proposal



Rule 122.1. Use of Portable-Electronic Devices at a Courthouse

(a) Purpose. This rule specifies the permitted and prohibited uses of pertable
eleetrem&d%wees—m—a—eea—ﬁhm&s%pe&ablean electromc deV1ce malyhhalvle

(b) Definitions.

(1) A“pertable—An “electronic device” i1s a mebie—device capable of
electronically storing, accessing, receiving or transmitting information.

(2)  This rule incorporates the definitions set forth in Rule 122(b).

(¢) ___Use of an Electronic Device In a Courtroom. A judge may regulate the use
of an electronic device that is disruptive to a court proceeding or contrary to
the administration of justice. A person must silence an electronic device in a
courtroom, but may use it subject to the following restrictions.

(1) Jurors. A juror must turn off electronic devices while present in a
courtroom, and while present during a jury's deliberations, except
during breaks.

(2) Witnesses. A witness may use an electronic device while testifying only
with the permission of a judge.

(3) __Attorneys, Parties and members of the Public._aPertable An attorney,
party or member of the public may not use a portable electronic device
to make or receive telephone calls during a proceeding.

te)(d) Use of an Electronic Device in a Courthouse Outside of a Courtroom;

Limitations-Exceptasprovidedin{(d)and(e);. A person may use a-pertablean

electronic device in a courthouse; outside of a courtroom subject to the
authority of judges, clerks, court administration, or court security to limit or




terminate activity that is disruptive to court operations or that compromises
courthouse security.

H(e) Unauthorized Use of a Portable Electronic Device. A person who uses &
pertablean electronic device in violation of this rule is subject to sanctions,
including contempt of court or criminal charges.



Appendix C

Rule 122
Clean Version of
State Bar Redline of Task Force Proposal



Rule 122. Use of Recording Devices at a Courthouse

(a)

(b)

(c)

Purpose. This rule specifies the permitted and prohibited uses of recording
devices at a courthouse.

Definitions.

(1) A “courthouse” is that portion of a building used for the operation of a
court, including the areas immediately outside of the building.

(2) A “courtroom” is an area of a courthouse, or a virtual setting, where a
judge conducts a proceeding.

(3) A “judge” is a judicial officer in an appellate, superior, or limited
jurisdiction court presiding over a proceeding.

(4) A“person” is an individual or entity, but does not include court officers
and staff.

(5) A “proceeding” is an event in a court case.

(6) A “recording device” is a device that can be used to capture, store,
preserve, transcribe, broadcast, transmit, or stream sounds or images.

(7) A “recording” is a sound or image captured, stored, preserved,
broadcast, transmitted or streamed by a recording device.

(8) A “victim” is defined in Arizona Rule of Criminal Procedure 1.4.

Request to Use a Recording Device During a Proceeding. Except as
provided in subsections (h) and (i), a person who wishes to use a recording
device during a proceeding must submit a written request to do so as follows.

1)

2

Submitting a Request. The person must submit the request to the judge,
or to an officer of the court authorized to receive requests under this
rule. Submitting a request does not make the person submitting it a
party to the case.

Time for Submitting a Request.

(A) If the proceeding is a trial, a person must submit a request no
later than 7 days before the day or days they wish to record the
proceeding.
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Q)
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(B) Ifthe proceeding is not a trial, a person must submit a request no
later than 5 days before the day or days they wish to record the
proceeding.

(C) If a court provides fewer days’ notice of a proceeding than
required by this rule to make a request, a person must submit a
request as soon as reasonably possible.

Court Action Upon Receiving a Request. A court must promptly
provide notice to the parties and any victim’s attorney that it has
received a request. The notice must specify a deadline for submitting
an objection to a request. A judge must hold a hearing if the judge
intends to deny all or part of a timely request, or if a party objects to a
request. A judge may grant an untimely request. A judge may deny an
untimely request without conducting a hearing.

Time for a Party to Object to a Request. A party’s objection to a request
must be in writing or on the record as follows.

(A) Family Law and Protective Order Cases. At any time, a party
in a family law case, or a protective order case under Rule 4 of
the Arizona Rules of Protective Order Procedure, may object to
the use of a recording device at any time.

(B) Other Cases. A party in a case other than those identified in
subsection (c)(4)(A) must object within the time specified in the
notice required under subsection (¢)(3).

Time for a Victim or Witness to Object to a Request. A victim or
witness may object to use of a recording device during a proceeding at
any time during their appearance or testimony. An objection must be in
writing or on the record.

(A) Notice to Victims. The prosecutor’s office is responsible for
notifying a victim of their right to object to a request before the
victim’s appearance. A prosecutor may submit an objection on
behalf of a victim.

(B) Notice to Witnesses. A party who calls a witness to testify is
responsible for notifying the witness of a request, and the



(d)

witness’s right to object to the request, before the witness
testifies.

Denial or Limitation of Request to Use a Recording Device During a
Proceeding. A timely request to use a recording device during a proceeding
generally should be approved. A judge's decision on a request is reviewable
only by special action.

(1) Denial of Request. A judge may deny a request only after making
specific findings on the record that the likelihood of harm arising from
one or more of the following factors outweighs the benefit to the public:

(A)
(B)
©

(D)

(E)

()
(G)

(H)

the impact on the right of any party to a fair hearing or trial;
the impact on the right of privacy of any party, victim, or witness;

the impact on the safety and well-being of any party, victim,
witness, or juror;

the likelihood that use of a recording device would distract
participants or would disrupt, or detract from the dignity of, a
proceeding;

the adequacy of the court’s physical facilities;

the timeliness of the request under subsection (c)(2);

whether the person making the request is engaged in the
dissemination of news; and

any other factor affecting the administration of justice or court
security.

(2) Limitation of Request. A judge who grants a request may impose
limitations after making specific findings based on the factors set forth
in subsection (d)(1), including:

(A)

(B)

©

prohibiting or limiting the recording of a law enforcement
officer, victim, party or witness;

requiring the person using the recording device to obscure the
face and identity of an individual being recorded; and

permitting only audio recording.



(e)

®
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Type and Use of Recording Devices. Only recording devices approved by
the judge may be used during a proceeding. Recording devices must be as
unobstructive as possible and must not disrupt the proceeding. The judge may
designate the placement of recording devices and recording device operators.
Recording devices must not be moved about a courtroom during a proceeding.
A person may not connect a recording device to a courtroom electronic system
without the judge's approval.

Number of Recording Devices. A judge may approve more than one
person’s request to use a recording device during a proceeding, but may limit
the number of recording devices in the courtroom. If the judge does so, the
requesting persons must jointly provide the judge with a plan for the use of
recording devices within the limitations imposed by the judge. The judge may
grant or modify any plan.

Limitations on Use of a Recording Device During a Proceeding. Use of a
recording device during a proceeding is subject to the following limitations.

(1) Judge Must Be Present in the Courtroom. A person may not use a
recording device during a proceeding unless the judge is present in the
courtroom, except as provided in subsections (h) and (i).

(2)  No Recording Jurors. A person must avoid recording jurors. A person
must not record a juror’s statements or conversation with other jurors
during the course of a trial.

(3)  No Recording Attorney Conferences. A person may not record bench
conferences between a judge and counsel, conferences between
attorneys and their clients, or conferences between attorneys in a
courthouse.

(4) No Recording Readable Documents. A person may not use a recording
device to record readable images of a document or other written
material located within a courtroom without permission of the judge.

(5) No Recording Juvenile Proceedings or Children. Use of a recording
device during a juvenile court proceeding, an A.R.S. Title 36, Chapter
4 or 5 proceeding, or a proceeding involving a child witness are
prohibited, except as allowed by Arizona law, or as provided in
subsection (h).
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1)

(k)
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Use of a Recording Device during Celebratory or Ceremonial
Proceedings. Notwithstanding this rule’s provisions, a person may orally
request, and a judge may orally approve, use of a recording device during a
celebratory or ceremonial proceeding.

Use of a Recording Device in a Courtroom other than During a
Proceeding. Use of a recording device in a courtroom other than during a
proceeding must be approved by the judge to whom the courtroom is assigned,
the presiding judge, or an officer of the court authorized by the presiding judge
to approve such a request.

Recording Not the Official Court Record. Unless the court orders
otherwise, a recording of proceeding made under this rule is not the official
record of that proceeding.

Use of a Recording Device at a Courthouse Outside of a Courtroom.

(1) Generally. The use of a recording device in a courthouse outside of a
courtroom must be approved by the presiding judge, an officer of the
court authorized by the presiding judge to approve such a request, or as
provided by local administrative order.

(2)  Limitations. No one may record an individual at a courthouse outside
of a courtroom without that individual's express or implied consent.
Judges, clerks, court administration, and court security are authorized
to limit or terminate recording activity in a courthouse outside of a
courtroom that is disruptive to court operations or that compromises
courthouse security.

(3) Interviews, Evaluations, Mediations, or Depositions. A person does
not need to make a request to use a recording device during an
interview, evaluation, mediation, or deposition that takes place in a
location at the courthouse designated for such activities.

Recording, Broadcasting, Transmitting, or Streaming on the Court’s
Initiative. This rule does not prevent a court from recording a proceeding, or
from broadcasting, transmitting, or streaming a recording of a proceeding on
its own initiative.

Other Governing Law. A court may adopt further reasonable limits on the
use of a recording device at a courthouse by administrative order.



(n) Unauthorized Use of a Recording Device. A person who uses a recording
device in violation of this rule is subject to sanctions, including contempt of
court and criminal charges.
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Rule 122.1. Use of Electronic Devices at a Courthouse

(a)

(b)

(c)

(d)

(e)

Purpose. This rule specifies the permitted and prohibited uses of an electronic
device at a courthouse when it is not being used as a recording device.

Definitions.

(1) An “electronic device” is a device capable of electronically storing,
accessing, receiving or transmitting information.

(2)  This rule incorporates the definitions set forth in Rule 122(b).

Use of an Electronic Device In a Courtroom. A judge may regulate the use
of an electronic device that is disruptive to a court proceeding or contrary to
the administration of justice. A person must silence an electronic device in a
courtroom, but may use it subject to the following restrictions.

(1) Jurors. A juror must turn off electronic devices while present in a
courtroom, and while present during a jury's deliberations, except
during breaks.

(2) Witnesses. A witness may use an electronic device while testifying only
with the permission of a judge.

(3) Attorneys, Parties, and Members of the Public. An attorney, party or
member of the public may not use a portable electronic device to make
or receive telephone calls during a proceeding.

Use of an Electronic Device in a Courthouse Outside of a Courtroom. A
person may use an electronic device in a courthouse outside of a courtroom
subject to the authority of judges, clerks, court administration, or court
security to limit or terminate activity that is disruptive to court operations or
that compromises courthouse security.

Unauthorized Use of a Portable Electronic Device. A person who uses an
electronic device in violation of this rule is subject to sanctions, including
contempt of court or criminal charges.
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