IN THE SUPREME COURT OF THE STATE OF ARIZONA

	In the Matter of

PETITION TO AMEND RULE 6.8 OF THE RULES OF CRIMINAL PROCEDURE
	Supreme Court No. R-050031

PETITIONERS’ RESPONSE TO THE COMMENT OF THE MARICOPA COUNTY ATTORNEY’S OFFICE 




Introduction

In 2003, a two-year project that included a committee of academics and lawyers concluded with the ABA’s adoption of the revised edition of the Guidelines for Appointment and Performance of Defense Counsel in Death Penalty cases.  The Guidelines reflect a consensus about what is needed to provide effective representation in capital cases, recognizing the “potentially fatal consequences of erroneous legal predictions,” as well as the “extreme fluidity of the law.”  Eric M. Freedman, Introduction, ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 903, 903-04 (2003).  Each Guideline is drawn from legal precedent setting the standard of care applicable to capital defense attorneys and informed by the experience of those individuals who practice and work in the field.  See generally, American Bar Ass’n, ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 919-938, 993-1090 (2003) (outlining source and rationale for each Guideline) (“Guidelines”).

The Petition seeks to amend Arizona Rule of Criminal Procedure 6.8 to require familiarity and compliance with the performance standards articulated in the Guidelines.
  This change will make more clear the standards of care required in capital cases, though it will not substantively change what is already expected of capital defenders.  The need for the codification of performance standards is particularly acute in the arena of indigent criminal defense, which represents, without serious question or debate, the vast majority of all capital cases.  In theory, the promise of meaningful indigent defense, articulated in cases such as Gideon v. Wainwright, is already in place, but all too frequently, indigent defendants still lack meaningful assistance of counsel.  And, as the Court explained in Strickland, the right to counsel is not simply the right to some lawyer, but the right to reasonably competent, reasonably independent counsel with reasonably adequate resources.  Strickland v. Washington, 466 U.S. 668, 685 (1984) (“That a person who happens to be a lawyer is present at trial alongside the accused . . . is not enough to satisfy the constitutional command….  An accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair.”)

The Maricopa County Attorney’s Office (“MCAO”) filed a comment opposing the modification of Rule 6.8, claiming that the Guidelines are nothing more than “guides,” and, as such, should not be included in Arizona’s criminal practice rules.  Though MCAO is apparently distracted by the linguistic complexity of a rule that requires familiarity and compliance with “guides,” we do not contend that the Guidelines are anything more than guides.  MCAO does not seriously contest that these performance standards reflect the vast body of law--from which the Guidelines are drawn--setting forth the basic duties of capital defense attorneys.  It is because of this, that the obligations such as the duty to investigate, assert legal claims, confer with the client, understand jury selection, and cooperate with successor counsel, already reflect the national standard of care, that modification of Rule 6.8 is an important component in our system’s ability to ensure fair trials and just results in capital cases.
I. The Guidelines Formalize the Standard of Practice Articulated by the Supreme Court.
In Strickland, the Supreme Court established that the proper standard for attorney performance in criminal cases “is that of reasonably effective assistance.” 466 U.S. at 687.  The Court explained that the prevailing professional norms define the standard and that the Sixth Amendment requires counsel to comply with those norms.  Id. at 688.  One source of those norms, according to the Court, was the ABA Standards for Criminal Justice.  Id.
Each of the cases cited in the petition, and many more that were not, stand for the now unremarkable proposition that some duties “require no special amplification.”  Id. at 690.  For instance, Strickland, Williams v. Taylor, 529 U.S. 362 (2000), and Wiggins v. Smith, 539 U.S. 510 (2003), involve the duty to investigate.
  Though reasonable people may debate the contours of this duty--a debate that might reflect “mere variations of the overarching reasonableness standard,” Strickland, 466 U.S. at 697--the duty to investigate has long stood as bedrock of effective capital representation.  Id. at 690.
Despite Strickland’s pronouncement over two decades ago, the reality, expressed in these cases, is that capital counsel are still unfamiliar with their longstanding duty to investigate.  See, e.g., Williams, 529 US. at 395 (counsel’s failure to investigate resulted from belief that they were not entitled to access defendant’s juvenile records); cf. Wiggins, 439 U.S. at 524 (“Counsel’s decision not to expand their investigation …fell far short of the professional standards in Maryland.”).  Wider dissemination of professional standards is necessary to educate counsel about responsibilities in capital cases.
The ABA Guidelines adhere to the principle that strategic choices made by counsel are entitled to respect if they are based on an informed professional judgment.  See, e.g., Strickland, 466 U.S. at 680.  The Guidelines contemplate flexibility in approach, recognizing that though Strickland identified counsel’s “duty to investigate,” id. at 691, it left the scope of investigation to the professional judgment of the attorney.  Consistent with that approach, the ABA Guidelines also set forth the duty to investigate both guilt and penalty phase evidence.  The scope of the duty, though, remains part of the “overarching reasonableness standard.”  Id. at 697.
Though the Guidelines set forth the standard of care for capital defense attorneys, they do not represent the ceiling of constitutionally effective assistance.  Instead, the Guidelines represent basic normative principles identified over the years by the Supreme Court.  See, e.g., Wiggins, 539 U.S. at 525 (Guidelines are “well-defined norms”).  Though the standards collected in the Guidelines cannot exhaustively define the best practice in capital cases, the Guidelines can and do articulate the “principles [that] should guide” counsel’s performance in capital cases.  Strickland, 466 U.S. at 696.
II. MCAO Misreads the Supreme Court Support for the Guideline’s Adoption.

MCAO contends, based on an overly-narrow reading of Supreme Court cases that support the petition, that the Guidelines are a “repudiation” of precedent; conspicuously absent from MCAO’s comment is any serious objection to the substance of the Guidelines.  Viewed appropriately, the MCAO’s protestations represent a dispute over semantics.  MCAO suggests that one cannot craft a rule from a few citations to form a set of “guides” for conduct.  Yet MCAO does not dispute that one can craft a rule from a series of cases.  When the “guides” in question collect rules from cases, the guides cannot seriously be challenged as a repudiation of those cases from whence they came.  

MCAO’s strained reading of the Supreme Court cases that have looked to the Guidelines ignores the nuanced approach adopted by the Court in Strickland and followed in each subsequent case.  Thus, though it is true that the Guidelines are “only guides,” as the Court observed in Strickland, the Court nevertheless leaned heavily on the practices collected by the ABA because the ABA was not content to let professional norms of capital representation remain metaphysical concepts, but compiled those norms in a useful manual for capital representation.
The MCAO does not seriously dispute the substantive merits of the Guidelines proposed to be incorporated into Rule 6.8.  Though MCAO contends that the Guidelines are internally inconsistent, it ignores the plain meaning of the Guidelines, parsing through subdivisions to arrive at a version that might somehow justify a fear that capital defense counsel will lose professional independence or that the Guidelines would somehow make their duties unintelligible.  In the hands of MCAO, “every appropriate effort” to establish a relationship of trust with the client (Guideline 10.5)--a guideline that at bottom, no attorney bound by the Arizona Rules of Professional conduct can dispute--translates to the imperative “maintain a relationship of trust.”  This subtle change permits MCAO to entertain the sophism that an attorney cannot, on the one hand, nurture a relationship of trust with the client and, on the other, “conduct thorough and independent investigations” (Guideline 10.7) into guilt and penalty phase evidence.

Tellingly, MCAO does not dispute that these investigatory duties are already imposed on capital defense counsel.  And, though perhaps not intended, MCAO’s concern highlights the precise reason why the rule change is necessary.  MCAO correctly notes the tension between obligations of defense counsel in capital cases.  The Guidelines do not ignore this tension, but instead confront the reality that the “extraordinary complexity and demands of capital cases” require a “significantly greater degree of skill and experience on the part of defense counsel is required than in a non-capital case.”  Guidelines, supra at 921.  This tension has, all too often, led capital defense attorneys to forsake some of their duties in order to fulfill another.  See, e.g., Landrigan v. Schriro, 441 F.3d 638, 647 (9th Cir. 2006) (en banc) (attorney must conduct investigation even if against client’s wishes).  The Guidelines remind counsel that these duties exist, and despite the difficulty counsel may face in carrying each duty out, nevertheless, effective representation requires a serious effort to do so.
Conclusion
In the end, too strict a focus on actual citations to the Guidelines confines too narrowly the appropriate analysis.  The Guidelines are the “logical extension” of Supreme Court precedent not merely because they have been referred to as measures of normative practice--though the Court’s citations validate the important role the Guidelines have played in formalizing the standard of practice.  Rather, the Guidelines are the “logical extension” because of that formalization--that is, every Guideline finds its roots in Supreme Court cases regarding the constitutionally effective assistance of counsel required in capital cases and the line of lower court cases that elaborate on those duties.  Though Guidelines do not originate from citations, the Court’s citations recognize the legal profession’s effort to maintain “standards sufficient to justify the law’s presumption that counsel will fill the role in the adversary process that the Amendment envisions.”  Strickland, 466 U.S. at 688.  The formalization of these standards is a necessary component of the legal profession’s obligation to improve the delivery of legal services to the indigent.
Over the past 64 years, the message from the Supreme Court has been clear:  defendants in capital cases are entitled to the effective assistance of counsel.  The ABA Guidelines codify the performance standards that have evolved over time and that exist today.  Incorporating counsel’s duty to be familiar and comply with the ABA Guidelines will result in capital trials that are more fair, result in fewer reversals on appeal and in habeas corpus proceedings, and represent an improvement of our system of justice.
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� Though the Petition was technically filed by Larry A. Hammond and James J. Belanger in their individual capacities, the Petition reflects the consensus of the unanimous view of the Indigent Defense Task Force and the view of many other criminal defense lawyers with whom the petitioners have consulted about this proposed change.


Petitioners participated in the meeting in which the State Bar’s Board of Governors considered the rule change and agreed to support the change with certain modifications, including a requirement that defense counsel swear or avow, at the outset of the representation, knowledge of and intent to adhere to the guidelines in all but exceptional circumstances supported by reasonable cause.  These modifications were outlined in the State Bar’s Comment, filed May 22, 2006.


� The Court’s most recent citation to the Guidelines, in Rompilla v. Beard, 125 S. Ct. 2456, 2466 n.7 (2005), emphasizes the equally unremarkable duty to secure information in the possession of the prosecutor or law enforcement.  Id. at 2466 n.7.


� MCAO’s concern about the merits of Guideline 10.1 (noting that a “Responsible Agency’s” should identify performance standards) irrelevant.  Petitioners have not asked for the incorporation of that Guideline or any other Guideline that contains principles and policies regarding the systemic delivery of capital defense.  See Petition at 4-5, 7 (enumerating Guidelines to be incorporated).
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