BARBARA LAWALL

PIMA COUNTY ATTORNEY

32 N. Stone, 14TH Floor

Tucson, AZ 85701

Telephone: (520) 740-5600
Facsimile: (520) 740-5495
State Bar No. 004906
Law Firm No. 69000

Barbara.LaWall@pcao.pima.gov

IN THE SUPREME COURT

STATE OF ARIZONA

In the Matter of

ARIZONA RULES OF EVIDENCE, ARIZONA RULES OF CRIMINAL PROCEDURE
____________________________

)

)

)

)

)

)

)

)



Petition No. R-10-0035

COMMENT OF THE PIMA COUNTY ATTORNEY RE THE PETITION TO CHANGE RULE 702 OF THE ARIZONA RULES OF EVIDENCE
BARBARA LAWALL, the Pima County Attorney, hereby opposes the proposed change to Rule 702, Arizona Rules of Evidence.

DATED this 20th day of May, 2011.

BARBARA LAWALL




     


PIMA COUNTY ATTORNEY






s/Barbara LaWall





TABLE OF CONTENTS


Table of Authorities
iii
Preliminary Statement
4
Argument
5
1.
No change is needed. The Arizona criminal justice system has functioned well using Arizona Rule 702 and the principles of Frye and Logerquist.
5
2.
Adoption of Federal Rule 702 will produce disparate results for defendants and victims alike.
8
3.
Our current Rule 702 does not cause wrongful convictions
12
Conclusion
15
Certificate of Service
18
Appendix
19


TABLE OF AUTHORITIES

tc \l1 "TABLE OF AUTHORITIES
FEDERAL CASES

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)
passim
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923)
passim
General Electric Co. v. Joiner, 522 U.S. 136 (1997)
11
STATE CASES
Commonwealth v. Heang, 942 N.E.2d 927 (Mass. 2011)
10
Lear v. Fields, 226 Ariz. 226, 245 P.3d 911 (App. 2011)
9
Logerquist v. McVey, 196 Ariz. 470, 1 P.3d 113 (2000)
passim

Moon v. State, 22 Ariz. 418, 198 P.2d 288 (1921)
5
State v. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993)
11
State v. Curry, 187 Ariz. 623, 905 P.2d 1133 (App. 1996)
6
State ex rel. Romley v. Fields, 201 Ariz. 321, 35 P.3d 82 (App. 2001)
6
STATUTES and RULES
A.R.S. § 12-2203
9, 11, 12
A.R.S. §§ 36-3701 through 36-3717
6

Rule 402
7
Rule 403
7
OTHER
Strengthening Forensic Science in the United States, A Path Forward, National Academy of Science, Executive Summary (2009)
12


John M. Collins & Jay Jarvis, The Wrongful Conviction of Forensic Science, Forensic Science Policy & Management:  An International Journal, 1:17-31
(2009)
13
PRELIMINARY STATEMENT

tc \l1 "STATEMENT OF FACTS AND CASE
¶1

Along with other prosecutors throughout Arizona, the Office of the Pima County Attorney is dedicated to protecting public safety by holding criminal offenders accountable while simultaneously upholding their constitutional rights and those of their victims.  Our ethical responsibility to do justice frequently depends on forensic and behavioral-science evidence, as much to exculpate the innocent as to assist in convicting the guilty.  Changing Rule 702 of the Arizona Rules of Evidence would seriously undermine our ability to see that justice is done in criminal cases. 

¶2

In its present form, Rule 702 permits the use of fingerprint, ballistics, DNA, and other forensic evidence, both by the State and the defense, without unnecessary litigation.  The current rule also permits the State to introduce behavioral science evidence concerning victims of rape and child sexual abuse.  Moreover, it allows defense attorneys to present evidence of their clients’ psychological characteristics.

¶3

Adopting federal Rule 702 would throw all of the above into question and would not be sound policy for Arizona.  I respectfully request that this Court adopt Option A of the Committee’s proposal and thus preserve a Rule that will continue to serve the people of Arizona well.
ARGUMENT

¶4

Adopting the federal version of Rule 702 (even incompletely, as suggested in the Committee’s Option C) would change Arizona into a jurisdiction that follows Daubert v. Merrell Dow Pharmaceuticals
 and its progeny.  Such a change would combine the certainty of increased litigation with uncertainty of outcomes in individual cases.  Neither result is desirable, and amending the rule is unnecessary.
1.
No change is needed.  The Arizona criminal justice system has functioned well using Arizona Rule 702 and the principles of Frye and Logerquist.
¶5

The legal rules governing admissibility of scientific evidence are currently well-settled.  Prosecutors, defense attorneys, and courts have long applied the principles of Frye v. United States
 without difficulty to advances in forensic science, from the earliest fingerprint evidence to the latest DNA methodology.  Together, Arizona Rule 702 and the progeny of Frye have produced decades’ worth of settled law governing the admissibility of expert testimony in areas of the “hard” forensic sciences.
  For example, since the 1921 opinion in Moon v. State,
 fingerprint evidence has been found to be scientifically reliable.  And, more than a decade ago, Logerquist v. McVey
 established standards for the admissibility of psychological, psychiatric, and other behavioral testimony in criminal cases.  

¶6

The existing rules benefit our state.  For example, the ability under Logerquist to admit evidence of known behavioral characteristics of victims of child sexual abuse and rape has been critical to holding violent offenders accountable in Arizona.
  Because federal prosecutors try significantly fewer rape and child abuse cases than do state court prosecutors, federal Rule 702 and Daubert may have less negative impact in the federal system.  But in Arizona superior courts, the adverse effects would be great.  Almost every child sexual abuse case involves issues of delayed disclosure, “script memory,” and recantation.  Losing the ability to educate juries about these important issues would seriously impair our ability to convict those who commit sexual offenses against children and adults.  

¶7  

As another example, sex offenders may be subject to involuntary civil commitment proceedings under Arizona’s Sexually Violent Persons Act, A.R.S. §§ 36-3701 through 36-3717.  The psychological testimony needed by both parties in those cases may be admitted pursuant to the principles outlined in Logerquist.
  Also under existing law, courts in narcotics cases can admit important behavioral-science evidence to establish certain known behavior patterns and practices of drug dealers.  In other words, existing Rule 702 and established case law interpreting the rule allow jurors to hear important, relevant evidence that aids them in fulfilling their constitutional role as jurors.  Adopting the Daubert standard would mean that body of well-settled case law will fall by the wayside.

¶8

There is no evidence that Frye and Logerquist are inadequate tools for determining the admissibility of expert testimony in criminal cases in this state.  Some supporters of this rule change argue the need to keep a mass of “junk science” out of our courtrooms.  Yet we know of no evidence ever being admitted in the courts of this state under Frye that could fairly be so characterized.  Our experience with Logerquist is similar.  Proponents of the rule change appear to imply that, under our current Rule 702, courts have no role to play in determining the admissibility of expert testimony, as though “junk science” were routinely admitted in criminal cases.  That is not the case in Arizona.

¶9

Under our current Rules of Evidence, trial courts have both the ability and the obligation to decide the admissibility of expert testimony.  Rules 402 and 403 require a court to find, among other things, relevancy and the absence of undue prejudice.  Arizona Rules 701 and 702 require a court to determine that the expert is someone who is properly qualified and whose testimony would be helpful to the trier of fact.  In our experience, Arizona courts do not misapply or abuse the existing Arizona Rules of Evidence to admit “junk science” in criminal cases.

2.
If adopted, federal Rule 702 would not be applied uniformly, leading to disparate results for defendants and victims.
¶10

The 2000 Comment to federal Rule 702 discusses a number of factors that a court may use in “assessing the reliability of scientific expert testimony.”  According to the Comment, Daubert itself “emphasized” that these factors are neither exclusive nor dispositive on the question of admissibility.  Furthermore, it recognizes other courts’ holdings that not all the specific Daubert factors could apply to every type of expert testimony.  The Comment and the cases it cites indicate that the Daubert factors are to be applied in a flexible and permissive manner.  Such flexibility, in contrast to our currently established law, will create uncertainty and unpredictability, thereby inviting litigation, guaranteeing delay, and producing disparate results.  

¶11

First, it is clear that litigation over experts will mushroom if the Rule is changed.  The criminal defense bar has signaled that it supports the change in order to keep jurors from hearing forensic evidence that inculpates defendants.  Thus, defense attorneys would undoubtedly file numerous challenges regarding issues that have heretofore been clearly settled.  
¶12

This prediction is borne out by our experiences with A.R.S. § 12-2203, the Arizona legislature’s recent, unconstitutional attempt to codify the holding of Daubert.
  Shortly after the statute took effect in July 2010, there ensued a veritable flood of motions seeking to preclude well-accepted types of expert testimony on such topics as DNA, HGN (horizontal gaze nystagmus) testing, DRE (drug recognition experts), GCMS (gas chromatography–mass spectrometry), ballistics, fingerprints, and behavioral science in drug cases and child sexual abuse cases.  These motions resulted in numerous and extensive court hearings that took scientists out of their laboratories and kept cases from getting to trial.  This will surely happen again if Rule 702 is changed.  

¶13

A search of federal criminal cases reveals no fewer than 44 published opinions that have resulted from challenges to the admissibility of fingerprint identification testimony since the adoption of Daubert.  (See Appendix.)  This number is significant, given that there are so many fewer criminal cases in the federal system than there are in state courts.  And there is no reason to believe such litigation would cease after the first months or even years of a new Rule 702.  Indeed, across the nation, Daubert challenges continue to be made to basic forensic evidence, such as ballistics.
 

¶14

For the foreseeable future in Arizona if Rule 702 is changed, every criminal case in which the State seeks to admit any expert testimony, regardless of the witness’s field of expertise, will now require a hearing to determine which of the Daubert factors is applicable to the proposed testimony.  There is a limited pool of forensic scientists and qualified psychologists and psychiatrists who testify as experts in criminal matters and in proceedings for the commitment of sexually violent persons.  Requiring so many additional admissibility hearings will cause significant delays in processing these cases, as prosecutors, defense attorneys, and the courts compete for the time, expertise, and availability of the same pool of witnesses.

¶15

Second, the new standard will increase unpredictability and allow for widely different results in similar cases.  Because each judge is the “gatekeeper” for the evidence in her courtroom under Daubert, each judge can apply any or all of the Daubert factors to admit or exclude evidence in any manner she sees fit.  The decision to admit or exclude expert testimony rests entirely within the discretion of each individual judge.  Two judges in adjacent courtrooms could make different decisions concerning the same evidence, depending on which factors each judge applies and how he or she applies them.

¶16

For example, a judge who refuses to admit fingerprint evidence in a burglary case essentially stops that prosecution if, as often happens, that is the only evidence of the identity of the burglar.  Because appellate courts review a trial court’s ruling for an abuse of discretion under Daubert,
 in contrast to de novo review under Frye,
 there is no meaningful way the State could obtain relief in such a case.  Hence, in Courtroom 1 a burglar would walk free, while in Courtroom 2, where the fingerprint evidence was admitted, the burglar would not.

¶17

With no means to ensure uniformity and only limited review of the broad discretion invested in trial courts, disparate rulings on the admissibility of evidence would surely ensue, producing widely variable results and impairing our efforts to hold the guilty accountable, protect the rights of victims, and promote the safety of our communities.  Again, this argument is not based on speculation but on our experience with how Pima County judges applied § 12-2203 to the admissibility of behavioral testimony in child sexual abuse cases.  At least two judges ruled on Daubert-style challenges to the proposed testimony of an expert witness.  One judge held the expert’s testimony was not the type contemplated by the statute and admitted her testimony.  Another judge ruled that her testimony would be precluded under the provisions of the statute.  

¶18

In short, adopting federal Rule 702 in Arizona would not promote uniformity but would, instead, undermine it.

3.
Our current Rule 702 does not lead to wrongful convictions.

¶19

Some proponents of the rule change argue that Daubert is needed to prevent “wrongful convictions.”  This argument is based, in part, on a perception that the current state of forensic science is unreliable.  The argument is purportedly supported by a 2009 report of the National Academy of Sciences, Strengthening Forensic Science in the United States, A Path Forward, which states:  “Recent advances [in forensic science] also have revealed that, in some cases, substantive information and testimony based on faulty forensic science analyses may have contributed to wrongful convictions of innocent people.”

¶20

Peter Neufeld of the Innocence Project appeared before the NAS Committee that drafted the report.  On September 20, 2007, Neufeld presented the results of a study authored by University of Virginia professor Brandon Garrett on the Innocence Project’s “200 exonerations.”  According to Mr. Neufeld and Professor Garrett, 57% of those “exonerations” were attributable to a category of factors they entitled unreliable or limited science.
¶21

There are serious flaws with this oft-repeated characterization.  First, there is a problem with the category itself.  There is a vast difference between the use of scientific methods that were state-of-the-art at the time of conviction, on the one hand, and scientific analysis that was badly done or overstated in its probative value, on the other.  In all fairness to the scientific community, these categories should have been individualized to give a more accurate picture of what was truly “faulty” forensic evidence.  Second, this categorization ignores other causes, such as poor lawyering, that may have contributed to those convictions.  Third, the Innocence Project has failed to publicize aspects of those “exonerations” in which the same, allegedly faulty forensic science actually exculpated defendants who had been convicted nonetheless.

¶22

A more realistic (but much less heralded) analysis of those same 200 cases has been conducted by two scientists, John M. Collins and Jay Jarvis.  First published in November 2008, the results of their analysis concluded that the percentage cited by the Innocence Project and Professor Garrett was vastly overstated.
  When other contributing factors, such as attorney misconduct or ineffective assistance, were taken into account, what the authors described as “forensic malpractice, either accidental or intentional,” occurred in fewer than 11% of those “exonerations.”  Collins and Jarvis found that an even higher portion, 18%, of those 200 “wrongfully convicted” were defendants in cases in which the same types of forensic evidence had been presented at trial and, in fact, had favored the defendant.

¶23

One example from our own state has been held up as the epitome of “faulty forensics” – the case of Ray Krone.  What is frequently overlooked, however, is that a respected forensic odontologist retained in the case had concluded that Krone was not the source of the bite marks on the murder victim’s body.  Additionally, other forensic evidence, including fingerprints and footprint impressions, had also excluded Krone as the contributor.  Whether, or in what fashion, Krone’s jury heard this evidence is unknown to those of us in the Pima County Attorney’s Office.  But it is clear that “faulty forensics” were not to blame for the miscarriage of justice done to Krone.

¶24

It is for this reason that the legitimate, ongoing, nationwide concern over wrongful convictions should not bear on the decision whether to adopt federal Rule 702 in Arizona.  Intentional or accidental misconduct by scientists, by technical or experiential witnesses, or by practitioners, can occur in a Daubert jurisdiction just as it can in one that retains Frye.

¶25

In fact, Arizona’s criminal justice system is already fully able to keep dubious evidence out of court.  Arizona’s Rules of Criminal Procedure, which mandate disclosure of reports, bench notes, and pretrial interviews of experts, greatly diminish the types of “forensic malpractice” to which the NAS report refers.  Additionally, our courts are rightly generous with funds for defendants to hire their own forensic experts, a shortcoming the NAS noted exists in some other jurisdictions.  Another shortcoming the NAS observed elsewhere was the lack of trained forensic scientists and accredited crime labs.  But Arizona has trained scientists and accredited crime labs.  These resources, coupled with appropriate presentation of the evidence and vigorous cross-examination of the witnesses, ensure that Arizona juries already are well-equipped to ably assess the reliability and credibility of forensic evidence.
CONCLUSION

¶26

There are compelling reasons to keep Arizona’s Rule 702 unchanged.  Most importantly, the current rule works well.  Our courts are not overrun with “junk science.”  Moreover, when appropriate, Arizona juries are able to hear important, relevant evidence that helps them to fulfill their constitutional role in criminal cases.  

¶27

Next, adopting federal Rule 702 would cause more problems than it would purportedly fix.  The time of courts, attorneys, and experts would be occupied with numerous Daubert hearings, as previously accepted areas of expert testimony would be subjected to repeated challenges and evidentiary hearings.  There is also the very real danger of widely divergent outcomes in similar cases.  The wholesale overthrow of our accepted case law would result in these flexible new standards being interpreted differently by many different judicial “gatekeepers.”  This would, in turn, would produce disparate results for similarly situated criminal defendants and their victims.  With abuse of discretion as the standard of review, there would be little avenue to seek redress for evidence erroneously excluded or admitted in individual criminal cases.  There would be justice for some, but not for all.

¶28

With trained forensic scientists and accredited laboratories in this state, and with Frye and Logerquist already available to guide competent practitioners and courts, Arizona’s criminal justice system is in good hands.  Changing Rule 702 to transport Arizona into the Daubert universe is not necessary to ensure the system’s integrity.  Nor is it advisable, most particularly for Arizona victims of rape and child sexual abuse.
¶29

For these reasons, I urge you to reject the Petition to conform Arizona Rule 702 to the federal rule.
RESPECTFULLY SUBMITTED this 20th day of May, 2011.

 s/Barbara LaWall                        
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