Darian B. Taylor

Capital Staff Attorney

201 West Jefferson, 4th floor

Phoenix, AZ  85003

(602) 506-5433/(602) 859-1001

IN THE SUPREME COURT OF THE STATE OF ARIZONA

In the Matter of PETITION TO

Supreme Ct. No.   R-05-0031

AMEND RULE 6.8 OF THE


ARIZONA RULES OF 



COMMENT OF SOME  

CRIMINAL PROCEDURE
MARICOPA COUNTY SUPERIOR COURT JUDGES, JOINED BY THE STAFF ATTORNEYS FOR THE ARIZONA DEATH PENALTY JUDICIAL ASSISTANCE PROGRAM



Some of the Maricopa County Superior Court Judges,
 along with the staff attorneys for the Arizona Death Penalty Judicial Assistance Program, file the following comment to Petition R-05-0031, pursuant to Rule 28, Arizona Rules of the Supreme Court.  Petition R-05-0031 proposes to incorporate certain portions of the ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases (Revised Edition, Feb. 2003) into Rule 6.8, Ariz. R. Crim. P., thereby making adherence to these standards mandatory in every capital case.  Clearly, the ends of justice are served when the state provides effective assistance of counsel to indigent capital defendants at every phase of the criminal process.
  It is not evident, however, that the imposition of the ABA’s mandated checklist of legal obligations that necessarily brings with it less flexibility for the exercise of independent judgment, particularly in death penalty cases which are as diverse in defendants and factual questions as they are complex in legal issues, achieves this laudable goal.  Moreover, the imposition of cost-enhancing requirements in each and every capital case will likely make it even more challenging both to find counsel that satisfy Rule 6.8 specifications, and to achieve the timely disposition of capital cases – which is another essential ingredient to achieving the ends of justice. 

 
Therefore, for the reasons stated below, we request that the Petition not be adopted.  Alternatively, we request that the below-discussed provisions be excised.  And as a final option, should the first two be rejected, we propose that, if the Court is inclined to adopt the Guidelines in toto, they be adopted for an experimental period of time only; with such time to be determined by this Court. 

Discussion


This Court has long adhered to the legal standard propounded in Strickland v. Washington, 466 U.S. 668 (1984), when assessing the performance of counsel.  Under Strickland, to state a colorable claim of ineffective assistance of counsel, a defendant must show that counsel’s performance fell below objectively reasonable standards and that the deficient performance prejudiced the defendant.  See State v. Salazar, 146 Ariz. 540 (1985) (citing to Strickland and noting that Arizona’s test conforms to Strickland).  What actions fall “below objectively reasonable standards” in a criminal case must be measured against the “prevailing professional norms” for criminal attorneys.  Strickland, 466 U.S. 687-88.   What constitutes such “norms” has been intentionally left undefined for, as the Court stated in Strickland, the establishment of a “set of rules would interfere with the constitutionally protected independence of counsel and restrict the wide latitude counsel must have in making tactical decisions.  Indeed, the existence of detailed guidelines for representation could distract counsel from the overriding mission of vigorous advocacy of the defendant’s cause.”  Id. at 689 (internal citation omitted).  Therefore, while “prevailing norms of practice” may be “reflected” in documents such as the American Bar Association’s Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, these documents are only “guides to determine[] what is reasonable.”  Id. at 688-89.  Accord Rompilla v. Beard, 545 U.S. 374, __, 125 S. Ct. 2456, 2466 (2005) (“[W]e long have referred [to the ABA Standards] as ‘guides to determining what is reasonable’”) (quoting Wiggins v. Smith, 539 U.S. 510, 524 (2003) (quoting Strickland)).  

This Court has previously cited to ABA standards of attorney performance as one source of authority when evaluating the conduct of counsel.  See, e.g., State v. Valdez, 160 Ariz. 9, 14 (1989) (citation to the ABA Standards for Criminal Justice
 in determining whether prosecutor committed misconduct); State v. Nirschel, 155 Ariz. 206, 208-09 (1987) (citation to the ABA Standards for Criminal Justice in evaluating claim of ineffective assistance of counsel); State v. De Nistor, 143 Ariz. 407, 415 (1985) (same).  But this Court has never adopted ABA standards as the norm by which all actions must be measured, and the petitioners have cited to no other jurisdiction that has done so.  This is likely because the ABA Guidelines stand as aspirational goals and not absolute requirements to be mechanically applied in every case to every attorney.  

The current educational and experiential requirements imposed upon attorneys by Rule 6.8 are what provide the most efficacious means of securing competent representation in capital cases.  Imposing the additional requirements proposed in Petition R-05-0031 would do little to augment counsel’s quality, while they would do much to assure that defendants had more clearly defined post-conviction claims against their attorneys. And ultimately, adoption of Proposal R-05-0031 would become the thin end of the wedge that would open the door to consideration of further ABA Guidelines in the future that will prove even more difficult to administer if adopted.    

Aside from this overall viewpoint, several of the ABA Guidelines propounded in Petition R-05-003 present specific concerns to us.  These areas of concern are as follows: 

(1)  Guideline 10.3
This requires that counsel representing a death penalty client “limit their caseloads to the level needed to provide each client with high quality legal representation in accordance with these Guidelines.”  This Guideline sets forth an unquantifiable standard that may cause significant backlogs in the administration of criminal cases, as defense counsel attempt to shed themselves of what they perceive to be unsatisfactory case loads.  We question whether funds would be appropriated to permit additional attorneys to take up the cases that are relinquished and who will decide the appropriate caseload level.  We also question whether there would be significantly different applications of this standard to counsel practicing in less populated counties than to those practicing in the higher density areas.
 


(2) Guideline 10.4(C)(2)


Guideline 10.4(C)(2)(b) includes on the defense “team” a person “qualified by training and experience to screen individuals for the presence of mental or psychological disorders or impairments.”   Currently, A.R.S. §§ 13-703.02 & 13-703.03 mandate that a capital defendant be evaluated for competency, sanity and the presence of mental retardation, unless the defendant objects.
  Rule 11, Ariz. R. Crim. P., provides for a mental evaluation at any point in time during the criminal proceedings when counsel (or the court) believes that there is just cause for such evaluation.  These experts are appointed by the court and are contractually bound for their compensation.   We question whether the routine provision for a mental health expert as part of the defense team will serve merely to duplicate presently available expert services and at a cost subject only to the prevailing private practice rates. 


Guideline 10.4(C)(2)(c) provides for the inclusion as part of the defense team of “any other members needed to provide high quality legal representation.”  This is a broad mandate.  We question whether trial judges will now be called upon to micro-manage the appointment and billing of those defense team members who could conceivably fall into this category.  


(3) Guidelines 10.5(B)(1) & 10.6(B)(2)

Guideline 10.5(B)(1) mandates that defense counsel conduct an interview (rather than meet) with his client within 24 hours of initial entry into the case, barring “exceptional circumstances.”  Guideline 10.6(B)(2) mandates that counsel “obtain the consent of the client to contact the consular office” if the client is a foreign national, and to use “best professional judgment” in cases where the client refuses to consent to such consular contact.  While these are praiseworthy goals for attorney-client relations, we question whether these mandates will serve mainly as ready-made post-conviction claims requiring adjudication by the trial judges years after conviction.  


(4) Guideline 10.7(A)(2)


This Guideline requires counsel to investigate potential mitigation for the penalty phase “regardless of any statement by the client that evidence bearing upon penalty is not to be collected or presented.”  We question whether this requires the trial judge to “micro-manage” the defense to ensure that counsel is gathering mitigation evidence and, whether the court must conduct periodic hearings to establish for the record what counsel has done despite the client’s wishes to the contrary.  We inquire as to a trial court’s responsibilities if, in the opinion of the judge, counsel has failed to present “sufficient” or any mitigation.    


(5) Guideline 10.10.2(C)

This Guideline requires that counsel “consider seeking expert assistance in the jury selection process.”   We question whether additional funding will be provided to meet this requirement, and whether trial judges will be “micro-managing” the appointment of, and payments made to, such experts.  Also, we are concerned as to what additional time and funding constraints will be placed on capital trials conducted in less populated areas, where such experts are generally unavailable from the immediate proximity.
  

Conclusion


For the above reasons, several Maricopa County Superior Court Judges, along with the staff attorneys for the Arizona Death Penalty Judicial Assistance Program, request that the Arizona Supreme Court NOT adopt Petition R-05-0031. Alternatively, we request that the above-mentioned provisions be excised.   As a final option, should the first two be rejected, we propose that, if the Court is inclined to adopt the Guidelines in toto, they be adopted for an experimental period of time only; with such time to be determined by this Court.  

Lastly, it should be noted that while we do not object to the State’s proposed modifications, they do not address these concerns nor do they alter defense counsel’s present obligation to be familiar with the Guidelines. 

RESPECTFULLY SUBMITTED THIS ____ day of June, 2006.  
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 Darian B. Taylor





 Capital Staff Attorney, Maricopa County, AZ





 On behalf of all commentators herein 

Copies of the foregoing were mailed on ___ of June, 2006 to: 

Larry A. Hammond, Esq.

Osborn & Maledon, PA 

2929 North Central Avenue, Suite 2100

Phoenix, AZ  85012

Jim Belanger, Esq.

40 North Central Avenue

Phoenix, AZ   85004-4429

�This comment does not purport to present a consensus opinion among the Superior Court Judges of Maricopa County.   Some of those judges who concur with this comment include: Presiding Criminal Judge James Keppel, Associate Presiding Criminal Judge Brian Ishikawa, Judge Thomas O’Toole, Judge Ronald Reinstein, Judge David R. Cole (who served on the Attorney General’s Capital Case Commission from 2001-03); Judge Karen O’Connor and Judge Robert Gottsfield (retired, on special assignment).  Variances of opinion on certain points are noted. 


� See McMann v. Richardson, 397 U.S. 759, 771, n.14 (1970). 


� Not all trial judges commenting herein agree on the desirability of an experimental period. 


�As noted in Petition R-05-0031, these standards were the predecessor to the capital-case-specific ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases.  Petition at 2, n.1; and see Rompilla, 545 U.S. at __, 125 S. Ct. at 2466, n. 7. 


� One judge disagrees with this commentary on Guideline 10.3 and supports establishing specific parameters for case-load limits for capital defense attorneys. This judge believes that the preparation for a capital case should at least equal if not exceed the preparation for a civil case involving high monetary value, and that this level of preparation is generally not apparent in capital cases.  


� A.R.S. § 12-703.03 has been recently amended to permit a capital defendant to object to a mental retardation evaluation.  See Senate Bill 1305, as engrossed, signed by the governor on April 6, 2006. 


� One judge disagrees with this comment on Guideline 10.10.2(C), and supports the appointment of a jury selection consultant in all capital cases.  This judge notes that jury selection is crucial in a capital case, and that most attorneys do not have this level of expertise.  This judge does not perceive significant obstacles in obtaining experts in the outlying counties. 
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